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INTRODUCTION 

Thank you for the opportunity to comment on the exposure draft of the Copyright Regulations 
2017. Our comments relate to Questions 1, 2 and 8 to 111 of the Consultation Paper. 

GENERAL QUESTIONS 

Question 1 

Question 1: How should the Copyright Regulations 2017 require items (such as notices and inquiries) 
to be published? In particular, how should the Copyright Regulations 2017 require the following to 
be published? 

(a) A notice for the purposes of section 7 (Notice of intended publication of unpublished work 
kept in public library—paragraphs 52(1)(b) and (2)(b) of the Act). 

… 

(d) A notice for the purposes of section 121 (Information on use of copyright material for services 
of the Crown—subsection 183(4) of the Act). 

(e) Notice for the purposes of section 63 (Advertising of applications and references). 

Regarding (a): a preferable approach would be a requirement that the person intending to 
publish the work take reasonable steps to notify any relevant copyright owners. 

Regarding (d), we do not know to what extent, if any, governments actually publish notices in 
the Gazette. Even if they do, the notices are unlikely to have the desired effect (that is, alert 
rightsholders that they have an opportunity to negotiate terms with the relevant government, 
or make an application to the Tribunal). A more practical approach would include notifying the 
relevant professional association or associations where one exists. For example, if a 
government used an architect’s plan in reliance on section 183(4), it could notify the Institute 
of Architects.  

Regarding (e): see our response to Question 9. 

SPECIFIC QUESTIONS: COPYRIGHT IN ORIGINAL WORKS 

Question 2 

Question 2: Is the Copyright Regulations Exposure Draft subsection 7(2) requirement that a relevant 
notice be published at least 2 months, but not more than 3 months, before the publication (or 
subsequent publication) of a new work sufficient? Should the requirement merely be that a relevant 
notice be published at least 2 months before the publication of a new work (with no upper limit on 
how far ahead of the publication a relevant notice may be published)? 

See response to Question 1.  

If the Gazette requirement is to remain, an upper limit would seem unnecessary. 
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TRIBUNAL PROCEDURE 

Question 8 

Question 8: How can the Copyright Regulations Exposure Draft be amended to better facilitate 
informal proceedings in the Copyright Tribunal? 

The Tribunal already has considerable flexibility to determine how proceedings are run. This 
will be influenced by a range of factors including the amount of the licence fees involved and, 
to some extent, the willingness of the parties to conduct the proceedings differently to the 
way they would do so in court proceedings. 

Question 9 

Question 9: Is the newspaper publication requirement in sub-section 63(1) too burdensome (in 
terms of cost, or otherwise)? Should some other form of publication be required? 

The draft regulations allow the President to direct that the proceedings not be advertised, or 
that they be advertised in a different way, so the requirements of sub-section 63(1) are not 
mandatory. A simpler approach would be for the Regulations to empower the President to 
determine if an application or reference should be advertised and, if so, how. 

Question 10 

Question 10: Which matters (if any) should sections 70 and 72 prescribe for the purposes of item 1 
of the table in new section 153A to be inserted by the DAOM Act (as matters to which the Copyright 
Tribunal must have regard in determining the relevant question), so far as it relates to an application 
under new subsections 113P(4) and 113S(4) to be inserted by the DAOM Act? 

The Tribunal can determine a relevant question under subsection 113P(4) or 113P(4) without 
any matters being prescribed in the Regulations. We are not sure that it is necessary to 
prescribe any matters at this stage. We would be happy to work with others affected by the 
provisions on a joint recommendation for matters to be prescribed in the future. We would 
also like an opportunity to comment on any matters proposed by others.  

Question 11 

Question 11: Are the matters for the Copyright Tribunal to have regard to in 71(2) appropriate? 

Section 71(2) is the same as the current Regulation 25B, with the omission of paragraph (c): 

any matters that have been assessed by use of a sampling system determined under 
subsection 135ZW (3) of the Act 

Once the DAOM Act comes into effect, monitoring of usage will be determined by agreement 
or by the Tribunal rather than by the Act. We are concerned that the omission of paragraph (c) 
may inadvertently result in the Tribunal being constrained from considering matters assessed 
by means of sampling or other monitoring that might have been agreed between the parties 
or determined by the Tribunal under section 113P(4) of the Act. Consequently, we submits that 
section 71(2) include a reference to any matters that have been assessed under a relevant 
agreement or determination referred to in section 113P(1)(e). 

 


