
.

.
@

Report of the

Copyright Convergence Group

,

August 1994

..



* 1

Copyright Convergence Group Report
Contents

Contents

Page

Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ........ I

Executive Summary .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

PART 1

1. Broad Based Transmission  Right . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .    15

1.1 Current Rights Granted Under the Copyright Act 1968 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
1.1.1.  The right to broadcast . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
1.1.2   Transmission to subscribers to a diffusion service . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ...19 .
1.1.3   Artistic works . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .         20

1.2 Lack of a Cable Right for Some Categoriesof Copyright Material . . . . . . . . . . . . . . . . . . . . . . . . . ...21

1.2.1      Sound recordings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .     21
1.2.2     Broadcasts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22
1.2.3  Published editions 23. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

1.3 CCG Recommendations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24
I .3.1 Scope of the new right.... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25
1.3.2    The broadcast  right . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

1.3.3 The diffusion right 28. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

1.3.4 The public . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28
1.3.5 Exclusions from the general transmission right . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29
1.3.6     Considerations of national treatment. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30

2. Subsistence of Copyright  in Broadcasts and Other Transmissions . . . . . . . . . . . . . . . . . . 33

2.1 Current Subsistence and Ownership Provisions Under the Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ...33

2.1. 1  Section 91 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33
2.1.2 Section 99 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34

2.2 Transmissions in Which Copyright DOes NOt Subsist . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35
2.3 CCG Recommendations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ... 36

2.3.1 Section 91 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36
2.3.2 Section 99 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37
2.3.3 Transmission which  are not broadcasts. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37

i

3. Transnational Transmissions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ...39

3.1 Transmissions Originating from Australia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39

3.1.1 Point-to-point Transmissions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40

3.2   Transmissions Intended for Reception in Australia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41

3.3 CCG Recommendations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43

3.4 Section 22(6) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 44

3.5 CCG Recommendation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45

3.6 Transmissions Originating From a Satellite . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45

3.7 CCG Recommendation. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46

4. Retransmission of Broadcasts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .47

4.1 Section 199(4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 47

4.2 Section 25 (2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 48

4.3 CCG Recommendation. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 49

4.4 Section 25(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50

5. Unauthorised Reception of Transmissions 51. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

5. I Existing Legislation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 53

5.2 CCG Recommendation. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 54

6. Other Issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .55

6. 1 Incidental Cable Services Where Persons Reside or Sleep . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 55

6.2  Ephemeral  Copying . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 55

6.3 Statutory Licence for the Use of Sound Recordings in Broadcasts . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56

6.4 Section 212 of the Broadcasting Services Broadcasting Services Act 1992 . . . . . . . . . . . . . . . 57

PART 2

7. Agenda for Further Review . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ...59
7.1 The Expanding Role of Libraries . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 59

7.2 Educational Copying of Broadcasts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 I

7.3 Electronic Transmission and Existing Licensing Schemes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 62

7.4 Definition of Cinematograph film . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 62

7.5 Definition of Record and Film . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 63

7.6 Definition of Copy and Reproduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  63

7.7 Publication . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 64

7.8 Multimedia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 65

7.9 Jurisdiction of the Copyright Tribunal. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 66

I
.
II



Copyri~hf  C o n  vcr~encr  G r o u p  RCPWI r , Cwllcw.<

7.10 Petfomlcrs”  Righki . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 66
7. I I Public Pcrformancc of Broadcasts . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 67
7.12 tJntmccitblc Owners or Copynglll  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6S

Annemire  1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .......... 69
I

Introduction

In reckm years, the dramatic changes in [he communications sector have generiited
growing concerns about the capacity of existing copyright legislation to cope with the
new technological realities.

By the cncl of 1993 it wiIs ckmr to all concerned tktt the need for urgent amendment [o
the Copyighf Act, enacted in 1968 in a communications environment now totally
altered, had become pressing.

The arrival of satellite. MDS and citble subscription television is imminent. Austritliit
faces it plethorir of other new informittion and entertainment services and the prospect
of broadbilt~d digital delivery systems. New services under the Broudcusriug  Stm’icm
Act 1992 are now commencing. These developments htive resulted in it considerable
level of consternation on the part of copyright owners and users.

in the newly digitised communications environment, traditional modes of exploitation
of copyright material are universally itcknowledged as becoming marginalised, or in
some cases, irrelevant. Similitrly, traditional concepts of categories of copyright
protection and appropriate accompanying rights are being challenged by an
environment where previous distinctions are becoming increasingly blurred. The
comfort of the relative certainty of the era since the inception of the Beme Convention
has, in the face of new technological challenges, substantially disappeared, and it is
apparent to all that the Copyrixh(  Acr 1968 its it stwtds is no longer adequitte to deal
wi[h the new communications environment we are now entering.

In recognition of this situation, on 28 October 1993, at the 6th Copyright Law and
Practice Symposium, the Minister for Justice, the l-ton, Duncitn  Kerr MP. announced
that he wiuld establish the Copyright Convergence Group to report to him with
proposals for legislative change to address the need for urgent and considered
amendment to the Copyright  Ac( and to make it consistent with the Broadcasting

Services Act.
-.
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AS it was recognised that many of the Terms of Reference of the Copyright
Convergence Group would have o signi ficisnt impoci  on the uns and col))nltltlic:ltiolls.
Minister Kerr indicated that the Group should work closely with the Department of

Communications ~d the Arss and the expert groups which will be repor[ing to the
Hon. Michael Lee M. P., Federal Minister for Communications and the Arts.

The Minister for Justice announced the membership of the CCG on 7 Janurq,  1994.
The Members of the Group areas follows:

I

Victoria Rlfbettso}ttt Chair, National Film itnd Sound Archive
(Chair) Chair, Telephone Industry Services Standards Council

Communications Consultiirtt

Mark Armsn’ottg Dmctor, Certtre for Media and Telecommunications LAW
and Policy (Melbourne University)
Chair, Australian Broitdcmting  Corporiition

Peter Banki Partner, Phillips Fox
Chair, Ausmtliwr Copyright Council

Malcolm CdIess General Mdnager,  Corporitte  Development, News Limited.

The Group had the invaluable assistance of Bridget Godwint  CCG Co-ordirtator  and
Marea Allen, Executive Assistant.

Terms of Reference

The CCG’S Terms of Reference were announced by the Minister for Justice in
February 1994. They are:

“The Copyright Convergence Group is asked to consider, having regard to the
fundamental changes which are occurring in the manner  in which copyright
materials are being used and the need to facilitate such uses while providing
appropriate protection for copyright owners and creating a positive environment
for the development of industry, and hisving regitrd to Austritliis’s  current
international obligations and ongoing consideration in releviint international fora,
the adequacy and appropriateness of protection under the Cupyright  Acf 1968

- .

.2

(the Act) for broadcasts and other electronic transmissions rind the underlying
copyright materials used in those transmissions, in particukm

(i)

(ii)’

(iii)

(iv)

(v)

(vi)

the scope of the diffusion right grunted 10 authors of original works (s.31 ).

the makers of cinematogmph films (s.86) and the operation ofs. 26 of the
ACI (rcfcrcnccs  10 subscribers to a diffusion service) and to what cxtcm (if

any) the rights of authors and makers of cinematography fdms to control the
electronic tmtsmission  of their works should-be. vgrie@ or ewende@,  .

whether the owners of copyright in sound recordings, and television and
sound broademts should h~ve the same exclusive right with respect to ciible
ilnd other electronic transmissions its arc currently afforded to itt]thors  of
works and rmkers of cinermstogritph  films and to what extent (if itny) the

rights of the owners of copyright in sound recordings and television and
sound broitdctrsts to control the electronic transmission of those recordings
and broadcasts should be varied or extended;

whether copyright’ should subsist in electronic trwtsmissions  which are
currently I1OI  the subject of prutcc[ion tmrlcr the Act and if so. the nature of
any such copyright

the operation of section 199 of the Act (reception of broadcasts):

the need for regulation of the unauthorised use of secured or encoded
transmissions,

amendments which mity be consequential on any of the above.”

Convergence

The term convergence is one which is used with increasing frequency, but a
comprehensive definition of the term remains elusive.

In 1992, Ihe OECD released a repor[ en[itled  Tc/ccon/nIl(/~icafi{)/rs and  Broadcasting:
ComIcrgcncYI or Co ffisiwt ? The report identifies convergence as a phenomenon
occurring itt three levels: ne[works, services and corporate orgiinisations.

. . . . .
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is mode available to the public, a system of law conceptually linked to the medium,

such as copyright, must inevitably undergo some d~dMNiC rethinking.

Such a fundamental rethinking is beyond the scope of the CCG’s mm of reference.
The Group’s aim has been to propose chitnges 10 the Copyright Ac( which bring it into
line with todisy’s communications environnlent  and the immediately foreseeable
future. There is no doubt that some of the changes proposed by the CCG will in time
require re-exitmination along with the rest of [he ACL However, ‘in the interim, it is
essential for both commerce and creative development that our copyright ktw can cope
with the changes in the ways of utilising copyright materiit! which we already
confront. The urgent need to provide a copyright framework to support investment in
new Auwritlian  itudioviswdl  emerprises  requires imrnedime  imd specific Iegisliitive
change. . .

The Government has rniide  a strong commitment to technology neutrality in the field
of communicittions  legislation in its Telecf~n/n~l//]icuriot1s,  Rudiocon]n//flficu/i[~/ts  and

Broadca~fing Sefvice$ Acfs. All were enitcted  in the Iitst three years. It is essential thitt

our copyright law is able to facilitate the government’s aim in this itreit and to provide
consistency in the regimes affecting the communications environment. For exitmple,
in the case of the transmission of copyright miiteriitls in intiingible form, our Cupyrighf

AL-I currently grants righ[s  to copyright owners based on the means of delivery
employed by the person making the transmission. This technology specific approach
has !ed to a number of anomalies in the Act which will have inequitable results for
copyright owners and the industries based around exploitation of copyright material.
The CCG believes that to accommodate the reality of the new communications
environment as far as is practicable and to fircilitate government policy, the Copyrighf

Acr should be technology neutral.

There itre it number of itreas in which the CCG has not mtide recommendations. In the
opinion of the CCG, these issues require further detailed consideration, and it would
not be appropriate to attempt to deid with them in the short time fritme itlltmed to the
CCG for its work. The need for further consideration in some cases should not delay
urgent reform in 1994. In many instances, the environment is not yet cermin enough to
make firm recommendations. In others, the specific effects of any proposed changes
require extensive. foeussed  discussion before u decision can be rniide  as to the best
possible way to proceed. in some of these ciises, the CCG has expressed a view as to
the manner in which it feels the longer term issues might be resolved.

The information platform capacily  created by the new technological developments,
especially digital/broadband delivery systems will facilitate rapid and economic access
to a vast range of entertainment and information services.

These ncw information networks imd ilssoci;lted industries will have the capacity  to
enhance itll levels of national social and economic endeavour.  They will link Auswdlia
more firmly into the global economy. But the promise of these inforrmtion structures
can ont bc “fully ’retilised  “if the product.they.exisl  to transmit ~- the-content - is?
effectively protected. The challenge for copyright law in this new environment is to
demonstrate that it can continue to effectively provide a just and acceptable bdlance
between the v:llid interests of intellcctmtl propcrry rights owners and the public
interest in fair itrrd reasonable access to u wide ringe of information.

In its recommendations. the CCG has kept as the foundation of its analysis the
requirement in its Terms of Reference that it must have regard to the mimner in which
copyright materials are being used and the need to facilitate such uses while providing
appropriate protection for copyright owners and at the same time creating is positive
environment for the development of industry.

.-.
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Reco/nmendation  1: A New Right of Transmission to the Public

A technology neutral, brcwl  tmsed right to authorise transmissions lo the public should
be introduced into the Copyrighf Aci 1968.  (Paragraph 1.3)

The new transmission right shorsld:

. cover Lhe tritnsmission of copyrigh[ mwerial in intangible foml to the public by
wry meims or combination of menrrs which is capable of being made perceivable
or used by a receiving device:

. encompass the existing righ[ to bro;~dcust  :md replace rmd extend LIIC right to
transmit to subscribers to a diffusion servic~

● remain separate fr~tm the existing public perfornmnce  right

. be given to itll copyright owners, including owners of copyright in sound
recordings and broadcasts.

Recommendation 2: The Right to Broadcast

The right to broadcast should be retained in the Copyrighf  Acr 1968 its “part of the new
transmission right. The definition, of broadtxst  for this purpose should include all
transmissions made by providers of bro~dcirsting services under the Broudcas[ing

Services Act 1992, or as pari of a nmionid  broadcasting service of the ABC or SBS,
but exclude other transmissions to the public such as on-demand services, interactive
services tmd computer networking of nxtteriul. The definition of broadcasting should
be linked to the definition of broadcas[  services in the Broadcasting Services ACI and
should be it speciticallydefi  ned use of copyright mitleriirl  which falls wilhin the scope
of the right to trmsmit to the public. (Piwagritph.  1.3.2 ).- .

9
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Recommendation 3: The Public

A definition of “the public” should not be introduced into the Copyrighf Acf /96S tind
that term should remain subject to judicial interpretation. (Paragraph 1.3.3)

However, t new provision should be inserted in the Act to the effec;  thut
triinsmissions  of copyright materiitl by electronic or similar meitns which are made for
a commerciitl purpose should be deemed 10 be tritnsmissions  to the ~ublic.  (Pamgriiph

1.3.3)

Recommendation 4: The Diffusion Right

In view of Recommendation 1 to introduce iI right of transmission to [he public,
references to trmsmission  [o subscribers to it diffusion service should be deleted from
the Copyrighr  Ac( 1968. in psrricuktr,  section 26 should be repealed. (Pariytph 1.3.4)

Recommendation 5: Subsistence of Copyright in Broadcasts and Other
Transmissions

(i)

(ii)

(iii)

Reference to specific broadcasters and Iegislution in section 9 I should be
removed from the Copyrighl Ac( /968. The section should be itmended to
provide thit[ copyrighl subsis[s in itll broadcasts which irre lawfully mirde from it
phce in Australia, and which are Cdpable of being lawfully received by members
of the public. (I%mdgrsph  2.3)

Section 99 of the Copyrighf  Ac(  should be amended to remove the reference to
specific broadcasters and s[atutes itnd to provide that the owner of copyright in
the broadcast is the person who makes the brwddctrst.  Section 22(5) of the Act,
which deals with who is the mitker of the broitdcttst  should be irmended to
provide that the maker of a broadcirst  is the person who is responsible for the
content of the broadcast and also makes the arrangements necessary for its
transmission. (Paragraph 2.3)

Copyright protection should not be extended to tr~nsmissions  other than
broadcasts in the extended sense proposed in Recommendation 2. (Paragraph
2.3) “-” - . . . . . . .

1 0
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Recommendation 6: Transmissions Originating from Australia

(i)

(ii)

Where a transmission originates from Australia and is intended for reception by
the public OLIL\idC  Australia. lhc nulker of the transmission should be required 10
obtain the Jicence of the copyright owner in Australia to do so. (Parirgmph  3.3)

!3rowJqasts intcndccl ror rcccption  by {hc public outsitlc Austriilio  but ~rigini]iing

in Austriiliii should. be the. subject of...ctrpyright  -protection in Austritlia.
(P~ragraph  3.3)

Recommendation 7: Transmissions Intended for Reception in Australia

(i)

(ii)

The CCG accepts the principle tlmt where it trwrsmission  originates outside

Austridiit but is intended for reception by the public in Australio  the maker of the
transmission should be required to obtain the licence of the owner of copyright in
Australia. Given the international complexities of the issue, the CCG considers
that the :Ippropri:lte  meons of implementing such a right requires furlher
cxttminittion.  (Piiigraph 3.3)

The CCG recommends tlutt broitdcitsts  originating from countries outside
Australia imd which itre intended for reception in Austrrrlia,  should be the subject

of copyright prelection in Austritlitt.  (Pisrigraph 3.3)

Recommendation 8: Satellite Broadcasts (Section 22(6))

(i) The maker of a satellite broadcast (imd therefore the owner of any copyright in
the bro~dctist) should be the person responsible for the content or the service. iIS
is the Cilse  for other bro~dcasts. Section 22(5) of the Copyright Acf 1968 specifies

who is the maker of it broadcast. The section should be tmertded  as set out in
Recommendittions  5(ii) above, and reference to the maker of it sittellite brostdcitst

should be removed from section 22(6). (Paritgroph  3.5)

(ii) Section 22(6) of the Act should be reworded to provide that the place from which
a satellite broadcast is mitde is the place from which the sigrmls carrying the
broitdcitst  are Lrinsmittcd  to the sdlite. (i%rigr~ph 3.5)

-. .
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Recommendation 9: Transmissions Originating from a Satellite

A new sec[ion shouid be inserled  in the Cop.vri.ghf Acr /968 which provides dIut
mtnsmissions  originiiling  from a sitteliite wilicil tire directly find iawfuily  receiviibie by
the public in AusLraIia  and intended for reception by that public should be deemed to
be made from Australia and therefore protected M broadcasts in which copyright
subsists. (Pitriigraph 3.7)

Recommendation 10: Retransmission of Broadcasts

Section 199(4) of the Copy-ighl  ACI /968  should be replitced witi] u section which
allows for retsmsrnission  by any means of u broadcast (in the ex[ended sense
suggested in Recommendation 2) only in the following circumstances:

(i)

(ii)

(iii)

(iv)

where the retrtmsmission  takes place witi}in the intended reception urea of tile
primary broadcasc  and

where the retransmission is simultitneous witi~ the primmy  broadr~su  and

where the content of the primary brotidcust is not aitered in itny wity in the
retmtsmission:  and

tile remmsrnission  is for the purpose of entibling  reception of tile primitry
broadcast in areas where the signal quaiity of that broadcast is inadequate.

Consequent itmendments wiil be required to sec[ion  i 99(5), (6) wtd (7) of the Act.
(P~riigritpil 4.2) The CCG has aiso recommended complementary amendments to
section 212 of the Broadcasting Services Act 1992. (See Recommendation 16).

Recommendation 11: Rebroadcast of Broadcasts (Section 25(3))

Retransmissions of broadcasts should be dealt with in a technology neutrai  manner.

Ail retritnsmissions shouid be deait with in it single section M set out in
Recommend;uion  io and secLion ?5(3) oi’  Liw Copyriglrf ACI /9rM shouid  be repciiied.

Copyrixhf  CtIII WWncc  (7rmq)  ficport Ewf.IItI  w .Wttn,,,or?

Recommendation 12: Unauthorised Reception of Transmissions

TWO new  Offences  concerning unau[ilorised
enacted:

● fmudulent  reception of transmissions.

reception of transmissions shouid be

● making, importing, selling, or Ie[ting for i~ire, uniytthorised  decoding devices.

The CCG notes that these offences  may possibly be more appropriately included in
Commonweuhh Crimes iegiskttion than the CopyrigM Acf /968(Paragroph  5.2)

A civii right of itction sgainst it person who midies, imports. seiis or lets for hire
unauthorised decoding devices shouid be introduced. (Paragraph 5.2) The new civii
right of action silould:

(i)

(ii)

vest in the person who charged a fee for the intercepted transmission, or for
whose benefit such fees were coilected, or tile maker of any encrypted
transmission:

lie agiainst any person who makes, imports. sells or iets for hire the unauthorised
devices, mtd against any person who publishes information calculated to enable
or assist mty person who pubiishes  information csticuiated to etwbie or assist any
persons to receive services to wilich ti]ey are no[ entitied.

The same rights and remedtes  should be avaiiable against such persons as wouid  iie
against copyright infringers. (Paragraph 5.2)

Recommendation 13: incidental Cabie  Services Where Persons Reside
or Sieep

Section 26(3) of the Copyright Ac( /968, which permits the cable diffusion of
copyright materiai  in premises where persons reside or sieep, is inequitable in view of
the commercial reasons for such exploitiition. The provision sitould be repeaied.
(Paragritpi}  6.1 )

. .
-. ..
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Recommendation 14: Ephemeral Copying

The ephernerid copying provisions in the Cupyrig/u Acr 196S should operm for the
benefit of M broadc~s[ers, but a present, and pending further review, should not be
extended to all manumissions to the public.

I

Recommendation 15: Statutory Licence for the Use of Sound

(i)

(ii)

Recordings in Broadcasts

The scope of the sra[utory licence for the use of sound recordings by broddcusters
in section 109 of the Copyrighf  Acf 196S should apply only 10 bro~dcitsts  which
are not offered in return for valuable considerit~ion  from the recipiem of the
broadcast.

Further consideration should be given to whether the stiitutory licence for free-to-
uir broadcasters should continue [o operit[e,  wtd that this should utke phtce as parI
of the wide ranging review of the Act which hits been proposed by the Minis[er
for Justice.

Recommendation 16: Section 212 of the Broadcasting Services Act 1992

The operation of section 212 of the Broadcasfi#g  Services Acr should be narrowed to
make it consistent with the cireumstwces  in which retransmission is permi[tetl set out
in Recommendation 10. Section 212 should be amended to mtike it subject to the
provisions of the Cupyrigh/  Act /968. Retmrrsmission  outside [he Iicencc arett of the
primary broitdcast should not be permitted without the permission of the copyright
owner.

. . . . .

1. Broad Based Transmission Right

In iLs Terms of Reference, the Copyright Convergence Group was asked to consider
the rights currently granted to authors of works and owners of cinematogrisph films m
control t~e electronic transmission of their’ W’orks  and whether” these righls ought to be
extended. The Group was also asked to consider whether owners of copyright in sound
recordings and broadcasts should have [he right [o control the electronic trmsmission
of their copyright material.

1.1 Current Rights Granted Under the Copyright Act 7968

RighLs currently griintcd to owners of copyright under the Act are summitrised  in
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1.1.1 The right to broadcast

With the exception of owners of copyright in published ediiions. owners of
copyright in all categories of copyright material have the right to ?uthorise  the
broadcasting of their copyright material. Two issues arise when the scope of the
right .to.broadcast.is .considered.in.the.c ontemporary context~

(a) technology limitations

Section 10 of the Copyrighl  Act defines “brwddcast” as to “lrtinsmit by
wireless telegraphy to the public’*. This excludes transmissions over wires
or other material pdths. This approitch  is in accordimce with the provisions

of the international copyright conventions to which Ausmdiia  is prey,  and
in particular the Beme Convention. These conventions distinguish between
wired and wireless transmissions and only recognise wireless uw-tsmissions
its broadcasts. However, the CCG considers that lhe sep~riition of whi miiy
be [he swrne activities by o service provider into two separate categories of
protection based on the me;u]s of delivery of the service is no longer
equirdble in today’s communicmions environment, isnd that this anomidous
distinction should be removed from the Act.

The Act also distinguishes be[ween sound imd television broudcitsts for
certain purposes. Although the distinction does not seem to give rise to any
immediate difficulties for copyright owners, its relewtnce and utility is no
longer app~ent, and the CCG is of the view that it should be removed.

(b) “the public”

in order to be a broadcits[, a transmission must be “to the public”. There is
no definition in the Copyrigh(  Acf of “the public”. The CCG received a
number of submissions which citlled for the public to be defined. Concern
wds expressed that the concept of the public nmy exclude u number of new
services, in particular poin[-to-point  services.

The scope of “the public” hits been considered by Ihe Courts in is number of
cases, most of which hitve dealt with the right to authorise a work to be
performed in public.

. . . . . . .
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in citses dealing with performance “in public’”, the courts have rnadc usc of
a riumber  of concepts in defining the scope of the phrase. A number of
cirses have made references [o the notion of the copyright owner’s public

(q. Rank Filnl  Prodlictiml  Ltd v Colin Dodds ( 1983) NSWLR 553. APRA v

Canterbury Bank.rknvn  League Chtb  L/d ( 1964) S FLR 415. ~rnni~]ss  v
$fephen.r (1936) Ch 469.)

,Another concept tonsidemd”in-relation’  to’(the~ublic’’’was  the distinction
between “public” and “domestic’” or “private” (see Rank Film v Doclds,

APRA  v Cwnmonweahh  Bunk of Amraliu 25 IPR 157, APRA v Tclxrru

Coqwufion).  Courts have itlso emphasised that it is the nature of the
audience which is important. in APRA v Convnrmweafdt  Bank, Gummow J
stated that if a performance occurs as an adjunct to a commercial activity.
the performance is likely to be regarded as public.

The requirement that a broadcast be “to the public” was most recently
considered by the Federal Court in APRA v Telstra  Corpora[ioti  Lrd 27
IPR357. The decision in that case has been appealed to the Full Federal
Court. Whatever the outcome of the itppciil. it is doubtful that it will remedy
the concerns raised with the CCG that new uses of copyright mttleritsl  may
not be controllable by copytight owners in this context. In part, these
difficulties are the result of the scope of the diffusion right. This is “
discusscti  furtkr itl I. I.2 hclow.  However, the Court’s view of the
operittion of the concep[  of “the public” in [he broadcasting context has
generated some discussion.

The APRA v Telsfra  case concerned the delivery of music-on-hold over
telephone wires. APRA contended that this service was either a
transmission to subscribers to a diffusion service, or in the case of mobile
phones, a brotidcitst. The Court considered thilt a distinction co”uld be drawn
between the expression “in public”’ for the purpose of performance in
public, and “to the public” for the purposes of broadcasting. Gummow J
considered that “to the public” was  more restrictive than “in public” a n d
would normally involve some form of general distribution. If the more
restrictive view of “public’* for the purposes of broadcasting is accepted,
doubts arise as to whether certain services, for example narrowcitsts, would
Pall outside the scope of the broitdcast right. Were [his to be the case,
copyright owners would be unable to claim remuneration for the use of
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of such services. and this is clearly an undesirable

However, the Court also went on to say that it was the essential na[ure of
the manumission which was relevant, not just the number of recipients.
While the CCG is of the opinion thit[ wireless narrowcitst  and subscription

services would be considered to be “to the public” fqr [he purpose of [he
broadcast right, the fact that certain other services provided on a point-to-
poim basis may not be licensable by copyright owners is of concern.

New services which will be itvitiltible in the neitr future, such M .“on-

demitnd” services, will me~n th~t the distinction between the concepts of
“public” on one haad and ““domestic”’  or “’privit[e”  on the o[her will become
blurred. There is no meaningful dis[inc[ion  from the poinl of view of the
copyright owner between it service delivering copyright material to it
number of people simultaneously or a service delivering the swne material
to the same number of people one at u time. .

Two of the fundamentitl considem[ions  relewm[  to this issue which Iutve
arisen in case law are:

(i) who is the copyright owner’s public for [he purposes of exercising the
statutory monopoly conferred on the copyright owner to authorise
certain uses of his or her materiitl$ wtd/or

(ii) is the delivery of the mit[eriid 10 the end user an adjtsnc[ to u
commercial activity or for a commercial purpose?

Despite some of the uncertitinties  associ;lfed wi[h the use of [he term “the
public”, its removal does no[ seem pmctical at this stage. The term is used

in international conventions, and there are obvious advttntages  in
maintaining an approach consistent with in[ernittiontil  trcit[y  obligations and
the laws of ,other countries. A comprehensive definition of the public
remains elusive.

(k considem{irm  in this cmItexI is whctkr the Ilotiotl” of IIIC ptlblic is
ttppropriit[e for on-derndnd and o[her point-to-poi[l[  transmissions which are
not receivable by a section of the public but will become tt growing sector
of the new communications. environment+-definition  of-the public which

copyri.~hl Convcrgmct  GrouP RCPOrI
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attempted to achieve this result would be even further removed from the
commonly understood meiming of the word.

During the course of the CCG’S  seminar on 23 June. it was suggested by
the Austnlian Copyright Council that a useful approach to this difficulty
could be to retain the use of the concept of “the public’”. but introduce at)
additional circumstance in which a t.rwtsmission  would infringe copyright if

, made withou{ authorisation-. This ~dditional>ckcumstance would  be where
the trrmsmission is made for a commercial purpose. The CCG is of the view
that this approach would ensure that copyright owners would be entitled to
remuneration in all appropriate circumstances where their works are made
awtilitble  to the copyright owner’s public, and would obviate the need for it
definition of the public.

1.1.2 Transmission to subscribers to a diffusion service

The Copyrighf  Act currently gives authors of Iiteriiryo  dramatic ttnd musical
works md the owners of copyright in cinerrmtogmph films the right to cause the
work or film to be transmitted to subscribers to is diffusion service.

Section 26 of the Act defines what is meant by the expression “transmission to
subscribers to it diffusion service”. This expression and the scope of SCCtiOII  26,
were [hc subject of judicial interpretation in APRA v Telsfra  Corporufion  . AS

noted above, the decision in that case has been appealed.

The provisions of section 26 are highly technical and their interpretation has
tested the best judicial minds. Regardless of the detailed construction of the
section, it is clear that the right to transmit to subscribers to a d~ffusion  service is
initdequitte and confusing and, therefore, undesirable.

irrespective of the outcome of the APRA appeiil, the CCG is concerned tlwt the
right as it currently stands is inappropriate in the emerging communications
environment. If the decision m first instance is affirmed, serious consequences
resuh for copyright owners. Whiitcver the legal position, the CCG is of the view
that as a matter of policy, the use of music in services such as music-on-hold is
clearly a commercial use of copyright material and should therefore require the
permission of the copyright owner. 1[..idso  .appcars.  to. be. the. kind..of  use of
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copyngh[  material contemplated by Articles 11(1 )(ii) or 11 bis( 1 )(i) of the Berne
Convention.

On the other hand, if the decision at firs[ instance is overturned. i[ is possible thut
TelSWd,  in its cqxdcity as a common curricr, could be responsible for the content
oftl~eservices provided  bymeans ofiuinfrustructure. Tl~istooisal~ undesirable
outcome.

.1

Another aspect of the diffusion right is that the service must be provided to
‘“subscribers”  rather than to LIM public. This restricts lhe cliiss of people to whom
copyright owners may authorise distribution of their work. In the opinion of the
CCG, there is no justification for narrowing the ability of copyright owners to
authorise commercial use of their material on the basis that the use is made by
means of wired rather than wireless technology.

in addition, in the case of authors of driinxt[ic, drdmmico-musicid  and musical
works, the current diffusion right may not comply with Australia’s obligations
under the Berne Convention to provide them with the right to authorise the
communication to the public of the performtmce of their works. The CCG also
Vdkes the view that it would be inconsistent and inequititble to extend the
diffttsion  right for cemin  categories of works and not for olhers, pttrticularly
given the fitct that no distinction is currently miide between authors of Iitemry,
dramatic and musical works and mitkers of cinematogmph films.

In view of the deficiencies highlighted ttbove, the CCG believes thitt the
diffusion right currently contained in the ACI is in urgent need of itrnentlment  to
nvdke it both fair and easily understood. The CCG’s  recommendation in this
respect is to abolish references to tmnsmissions  to subscribers to a diffusion
service itnd rephtce the existing diffusion right with it brodd  transmission right.
This recommendation is further discussed at 1.3 below. ‘

1.1.3 Artistic works

While other categories of works are accorded the righ[ to cisuse their work.. to be
trstnsmitted  to subscribers to u diffusion service, :Iuthors  of tirtistic works tire
gmnted the right  to ‘“cuuse u /r/cvisio// progranl Ihitl includes their work to be

,.. . transmitted .to subscribers to tt difftssion.sewicti.  (section 3 I ).>.. . . . . .
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The narrow expression of the “cable right” given to authors of stnistic works
confines them to authorizing “television programs” cotmaining  their works being
sent by cable. This would exclude the ituthor from being stble to authorise
transmission of an artistic work as part of any other type of service. such as
transmissions of artworks from an image brink. The result is thttt authors of
artistic works have Iesser rights than those accorded to authors of other
categories of works.

Wh;le acknowledging that under the terms of the Beme Convention (article 11 bis
I (ii)), Australia is only required to itccord  authors of artistic works with the right
to uuthorise  the ctwnmunictition to the public by wire or [he rebrwdcosting  of a
wireless broadcast of their work. the CCG is of the view thitt currenl  levels of
protection itccorded to authors of artistic works are insufficient in the new
communications environment. New technologies provide opportunities for artists
to take advantage of the commercial potential of their work, and for service
providers to exploit that potential. The CCG can see no reason why visual artists
should be denied the same right to exploit their creations as is afforded to other
copyright owners.

1.2 Lack of a Cable Right for Some Categories of Copyright Material

While some works and films have the niirrow  “diffusion”’ right discussed above, some
copyright owners have no control over the transmission of their property over cable,
regardless of the type of service or the audience reached. Each of these categories is
discussed below.

1.2.1 Sound recordings

Owners of copyright in sound recordings currently have the exclusive right to
make copies of the recording, to cause the recording to be heard in public, and to
broadcast the recording. They do not have the right to authorise the “cable
distribution” of the recording (section 85).

The “cable right” is something which is presently accorded to owners of
copyright in cinematogrssph films, itnd to ituthors of works. The CCG believes..-
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there is no logical reason why the owners of copyrigh[  in sound recordings
should not also have this right.

International copyright conventions h~ve  traditionally distinguished between

wireless and wired transmissions. However, in the modern context,  the
desimbility of this distinction is now questionable. The rights of the owner nf u

SOUIKI  recording are defined by reference to delivery technology. Owners of
sound recordings may authorise the broadcast of “their recordings by wireless

telegraphy but if an identical service is provided by cable the permission of the
owner of sound recordings used as part of that service is not necessary, itnd no
payment is due to that owner.

The problem is of course not confined [o brondcast  uses. There :tre a number of
planned new services such its subscription itudio or nwsic-on-den~and,  many of
which will be delivered by citble. These would itlso be trnlicensiible by owners of
copyright in sound recordings if delivered by eiible.

1.2.2 Broadcasts

Like the owners of copyrigh[ in sound recordings, owners of copyright in
broadcasts do not have the right to prevent cstble service operitlors  from
retritnsmitting  their broadcasts. Under existing copyright Iegisimion, new cable
services may be enhanced by “bundling*’ them with existing free-to-air
broadcasts, enabling the cable service provider to offer an enhanced package of
services.

Alternatively, a cable service operator may choose to “cherry-pick’” p~rts of a
broisdcast  isnd combine them wi[h od}er material. Becuuse they lack it “’citble
right”, no permission would be required from the bro~dcas[er for this stctivity. As
far M underlying rights in broadcasts itre concerned, see the discussion of
retrwtsmission  provisions in the Act tit 4 below.

The Act provides broadcasters with the exclusive right to authorise the re-
bro~dcast of their bro~dcasts  (section 87). Becitttse of !hc existing definition of
broadcits[ in the Act, the right is Iirni[ed 10 rebroadciists  by meiins of wireless
tclegriphy.  The CCG is of the view that it is inappropriate to confine the right of
broadcasters to control-the use which is made.of their. broadciiststo  rebroitdcitsts
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by wireless telegraphy. Cable originitted services are commencing ond being
negotiated now. Continuation of the existing limitation on wireless broadcasters
to control the commercial exploitation of their services will place them in an

increasingly incquitoblc position vi.~ a ri.r cable service operators.

There nwy be insttinces where dw remnsmission of broitdcmts without the
atithorisation of the broadcaster (or the owners of underlying works) is justified
on public” policy grounds. The issue .of~etrwmrnissicm.of  broudr~sts is further
discussed at 4 below.

1.2.3 Published editions

The owners of copyright in published editions currently only have the right to
make a reproduction of the ecMion. Published edition copyright was introduced
to protect the Iabour and investment of publishers in the typeset of their
publications from photographic techniques of copying. However, as we enter the
erit of digital transmission of informirtion.  the traditional role of the publisher.
and the nature of copyright in published editions becomes less clear.

The Copyright Ldw Review Cornmit[ec hits considered the question of digital
reproduction of the published edition. In its Dritft Report on Computer Softwwe
projection (1993), Ihc CLRC rcconmendctl  IhM IhC infringement of published
edition copyright ought not be confined to reproductions rnitdc using it
photographic process, and thsst editions in a computer or machine readable formitt
should be the subject of copyright protection. The Committee formed the view
that the storage of it published work by scanning :md reformatting did not
constitute it reproduction of the published edition and, if the digital form of the
work was reproduced whilst stored, again, no reproduction of the published
edition took place.

The CCG is mindful of the CLRC’S consideration of the scope of the published
edition copyright. “However, it is possible for published editions to bc
electronically transmitted for the purpose of being received in the same typeset
and layout as the original. Newspapers, for example, place great value in layout.
The “look” of a paper is often the main reitson for purchase, and it seems likely
that this will continue to be the case in the em of electronic delivery.

. . . . . . . .
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Bearing in mind the deliberations of the CLRC on this issue, the CCG
recommends that owners of copyright in published editions should hiive the right
to authorise the transmission of their edition, but that this righ[ should be
confined to circumstances in which the transmission of the published edition
results in the reproduction of the edition.

. I

1.3 CCG Recommendations

in the CCG’s view, it is clear from the areas of concern and inconsistencies outlined
itbove tluu urgent amendment to the Copyrig/tr  ACI  1968 is required. in the new
communications environment, it is no longer possible to adequiitely protect copyright
owners or to facilitate the development of industries bttsed around the exploitmion  of
copyright material under the existing Act.

The current Iegislittion  gives copyright owners the right to ituthorise wireless
transmissions of their works, but they are unable to extmc[  remuneration for some
other transmissions to the public of their works by different nietins of technology.

CopyrighI owners face the imminent prospect of commercitil exploiwtion of their
works tukin: place without their permission.

One approach to these difficulties would be to itdopt  the model in the UK Copyri,qhf

Dcsign$ umf Pu[eJIfs  Ac/  /9SS.  This Acl defines brwrdcusts  as transmissions by

wireless telegraphy. Transmissions by wire tire licensable itnd protecled its citble
progritmme  services. A similar result could be itchieved in the Austr~liitn Copyrixhf

Act by retaining the existing wireless broadcast provisions and extending the existing
diffusion right.

‘llte Austriliwr  Government hds signitlled a firm commitment to technology ntxttriility
in its broadcasting, telecommunications and radiocommunications  legislation, and its
communications policy as a whole. 1 t has indicated that it wishes to adopt a consistent
approach in its copyright laws.

There are a number of provisions in the Act which accord broadcasters special rights
or which allow special uses to be rniide of broadcasts. It appears to the CCG that it is
inconsistent to confine the opcrittion  of these provisions to some services licensed
under the Broadcasting Services Ac( 1992 and not others. Conversely, in many
instances it would not be appropriate. to .extend.the operation. of-these sections to non-
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broadcast services. Therefore, what is required is some technology neutml
characteristic which distinguishes between some services and others. The CCG is of
the view that as far as possible, legislation regulating the camiage  and provision of

services and legislation which affects the manner in which copyright material rrmy  be
used in those services should be consistent. Mitintaining the distinction between wired
transmissions and wireless broadcasts in the Copyrigh{ Ac/ would not achieve this

resulL

In light ‘of these considerations, the CCG is strongly of the view thitt the mos[
appropriate solution to the deficiencies which have been identified in the Act is to
introduce iI brotid-b~sed right of transmission to the public. This is a similar concept to
the right of “communication to the public” which has been discussed in intermttiomtl
fom such as WIPO.  The ncw right would encompnss  the exisling rights to brutidcas[
and to trmsmit to subscribers to a diffusion service. The CCG believes that the new
uansmission right should be given to all copyright owners, including owners of
copyright in sound recordings itnd bro:tdcasts,  although a slightly more limited

tmnsmission right is proposer-l for published editions at 1.2.3 above.

1.3.1 Scope of the new right

The CCG is of the view that the proposed new transmission right should have the
following characteristics:

. The right should be technology neutral, encompassing both wired and
wireless transmissions. The CCG suggests that the expression “to tmnsmit”
should remain undefined rmd carry iLs ordinary dictionrtry  meaning. This is
the general approach followed in telecommunications, broadcasting and
radiocommunications  legislation.

The right should encompass the ability to transmit visual images, sounds or
other information in intangible form by any means or any combination of
meirns whatsoever. This would exclude the distribution of copyright
material in materiirl form such as books, records etc, and would also avoid
specifying any particular technology for delivery of sigmtls.

. The right should be clearly separite from the existing right to perform a
work in public. The CCG believes that there is value in retaining the public
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performance right as tI separate right  from the transmission right,

pitnicularly  in view of current licensing practices. While the CCG can see
merit in merging broitdcas; and diffusion rights in[o a single righ[ because
they both involve [he transmission of material by electronic or similur
means [o the public in a manner which is only perceiwtble with the
assistance of a device, this does not apply to performance in public, and the
two rights should not be amalgamated without c?nsidemble  further
investigation into any such proposal. The CCG considers that this objective
could be achieved by defining a transmission to the public as one which is
citpable of being received by a reception device, itnd that reception device
would be appropriately defined to mean apparatus which nude that which
was not directly perceivable or useable by human beings  able to be
perceived or used. Apparatus such its recording-only devices would
therefore be excluded. Public performances, which are directly perceivable
without assistance, would therefore not be encompassed by the right. The
CCC notes the provisions of section 27(I) of the Act which allow for the
presentation of public performances by means of wireless telegraphy
ttppanttus. Cleorly [he opertition of SUCII uppitmIus  in relation to public

perfomumce  would IIIXXI  10 be dislinguislted  frum Ilw operwiun  of reception

devices for the purpose of the transmission right.

● 1[ is essential that the right to o ttnsmit to the public exclude certstin
tmnsmissions  from its scope, such as cerv~in  interactive and other
communications of an essentially private kind, for example, ordinary
telephone conversations, telebitnkirtg or videoconferencing services. The
requirement that transmissions be “to the public” would exclude such
services. This element of the right is further considered at 1.3.4 below.
However, in the interests of clarity and certainty, the CCG considers that it
would be desirable [o specify that cervdin non-commercial, private or

domestic communications are excluded from the scope of the tmnsrnission
right. These exclusions are further discussed at 1.3.5 below.

The CCG does not consider that it is necessity to specify who is the mitker of a
transmission to the public in the Act. This would be determined on a case by ctise
bwis, iIs is currently [he position with other infringing activities, In this coniext

the notion of ittsthorisistion  contained in section 101 of the Act is tilso relevant.

An illustration of this principle is found in the case of f.lttiver-siry  of NSW  v
Moo/-l]oI/se  ( 1974-75) 133 CLR 1.

Concern has been expressed to the CCG that common carriers should no[ be
liable for transmissions made by service providers using the citrriers’
infrastructure. but for whose content the carrier is not responsible in tiny way. J
principle with which the CCG agrees.

The CCG is of the view that the case lttw on authorisation would exempt
common carriers from copyright liability for services provided using their

facilities,mrd “that ‘this” should continue to be. the+aseA=fowever, the.g.overnment
&ty wish to examine the desirability of amending the Act to clarify the position
of common carriers.

1.3.2 The broadcast right

The Act contains a number of provisions which refer specifically to broadcasting
which are intended to allow for the use of material in broadcasts and the uses of

broadcasts by third parties. These provisions recognise a difference between
hro;idc;lsting  :Iml otllcr copyright industries. In wlclition, brrxlc[c:lsting as n

distinct irctivity is often the subject of commercial arrangements itnd licences.
For these remons,  the CCG is of the view that the right to broadcast, as distinct
from the broad right of transmission to the public, should continue to be
rccogniscd  as a separate activity for the purposes of the Act but one which is a
sub-se! of the brooder itctivity of transmitting to the public, irnd which is
incorporated by reference into the new tmnsmission right.

However, the current right of broadciisting contained in the Act is confined to
[rmrsmissions  made by wireless tclegriiphy.  The CCG does not consider this
limitation to be a meaningful or equitable one in the current broadcasting and
communications environment, and in the context of the. government’s
commitment to technology neutrality discussed earlier in this Report.

Having removed the technological distinction between broadcasts and other
types of transmission, it becomes necessary to consider what does distinguish the
uctivity of bro~dcasting from other services tmnsmitting  copyright material. In

the view of the CCG, the defining charticteristic of broadcasting is the fact that it
titkes  place pursuant to a licensing scheme imposed by legislation. The CCG
therefore recommends tltw the current definition of broadcast be extended to

incorporate any transmission which. is made,  pursuant to .a. Iicence.  under. the
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Broadcasting Services Acf, or as pan of a national broadcasting service rts
defined in that Act.

Taking a similar approach to that of the Broadcasri/lg  Sc/~~ice~ Acr, it broadcast

could be defined as the transmission of television or radio programrnes  by irny
means or combination of means whatsoever to persons having the equipment
appropriate for receiving such transmissions. A tritnsmission  shall not be it

“~ broadcast if it is part of a service’ which provides no more \htrn ditut or text,

makes copyright material available on demand on a point-to-point btisis,
including a dial-up service, or has otherwise been ruled not to be a broitdcitsting
service for the purposes of the Broodcustittg Services Ac[.

The definition would therefore exclude services such as on-demand services
(regardless of the means of transmission) and computer networking of mitteritil.
These would  be included in the wider right of transmission to the public, and
therefore would be licensable by copyright owners.

1.3.3 The diffusion right

The CCG recommends that the right to (ritnsmit to subscribers to ii diffusion

service should be removed from the Act, and thitt this right should be
encompassed within the brooder right of trwwmission 10 the public. Where

appropriate, some activities which may formerly have qualified as transmissions
to subscribers to a diffusion service may quirlify its broadcasts under the CCG’s
proposed extended definition of broadcasts, its well as being covered by the
general transmission right.

In Iigh[ of this recommendittion.  there would be no need  to retiiin the provisions
of section 26 of the Act, which provide it guide to the interpretrrtion of the
existing diffusion right, and the CCG recommends that this section should be

I
repealed.

1.3.4 The public

I The utility of introducing a definition of the public was widely discussed at the
CCG’S seminar. Austmlia is required by tlie B&me Convention to provide-that

certain transmissions to the public infringe copyright, irrespective of the
commercial relationship between the person transmitting and the person
receiving. The notion of the public as it is currently understood covers provision
of radio and television programs where the transmission is funded by advertising.
gram or donations.

Having given the matter careful consideration. the CCG is of the view that it
~~ depnition  of the public should not be.intmduced.-However~  new .comnwnicatiot}s

technologies enable direct connection of an author or seryice provider with it
user. The public sphere is eliminated in these cases. There is a need to ensure that
certain uscs of copyright material which irre provided on it point-to-point bmis
and which may therefore not be “to the public’”, Succh  its on-derrmd  services. we
nevertheless licensable by copyright owners. Rather than attempting to
artificially extend the concept of the public by means of a definition, ~he CCG
considers thirt unituthoriscd transmissions made for it commercial purpose should
also infringe a copyright owner’s rights. h therefore recommends that it provision
be inserted into the Act which deems transmissions of copyright material which
are made for r! commcrciitl purpose to be transmissions to the public.

1.3.5 Exclusions from the general transmission right

As discussed itbovc. the CCG is of [hc view tha[ it muy be helpful to specify
those services which are excluded from the general transmission right. The CCG
considers that the exclusions to the definition of a crtble programme service listed
in section 7(2) of the UK CopyrigAr Desigm and Patents Acf 1988 provide useful
guidance on this issue. Put broirdly,  the services excepted from the definition are:

. interactive services,

. services run for the purpose of rr business, or by rm individual for domestic
purposes, and which are entirely within the control of such business or
individttrd  and are not connected to any other telecommunications system;

● a service operating in or connecting premises in single occtrp~tion  (except
where the services form part of the amenities provided for residents or
inmwcs  of premises run as u business) and not connected to itny other
telecommunications system:
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. services run for persons providing brcmdeasting  services or progrmmms  for
such services.

The interactive services exclusion ensures that whd[ are generally regarded as
privitte telecommunicu[ions  iLre not transmissions M the public. Examples of
other types of services which would be exchtded would be home shopping, or

““ remote medical diagnosis services. It is possible that a service may consist of
intemctive and non~interactive  elements. Some infotiiition  ‘may be transmitted
for recep[ion by the general public. These would be non-interactive and therefore
would be transmissions to the public. There may also be genuinely intemctive
elements which would not be transmissions to the public. To take the example of
home shopping, initial transmissions of advertising muterial 10 subscribers would
be it transmission to Lhe public, but the purchitser’s  order in response to the
advertising material and the confirmdon  of that order by the service provider
would not be.

As far as internal business networks itre concerned, although in[emttl electronic
circultttion of documents is of concern to copyright owners its being analogous to
rrwss  photocopying of rniiterial, the CCG is of the view th;u such activities are
more properly dealt with by mestns  of ;tn adequate construction of the
reproduction right  rsnd appropriitte licensing arrangements, ritther thttn its it foml
of transmission to t’~e public.

The UK Act also makes provision for the Secretwy of State to add or remove
exceptions by order, and the CCG believes that it similar provision should be
adopted in Australia, by way of the making of regulations or of ministerial
directions.

1.3.6 Considerations of national treatment

The CCG is mindful that the recommendations outlined in this chapter are in
excess of Ausmttlia’s  international ob!iKdtions  under the copyright conventions to
which it is a signatory. Where it is possible to do so under these conventions, the
CCG recommends that the new right be enacted on a reciprocid  basis. In the case
of works covered by the Beme Convention, this will of course not be possible
and the extended rights recommended will need to be implemented on the brtsis
of mt~ional  treatment. In view oftliis  oblif$ition, \h_e’  CCC” rixommends that the

3 0

effect of the implementation of the transmission right should be monitored where
national treatment is granted.

The introduction of the new transmission right places Australia at the forefront of
international copyright law reform. However. the principle that the comblnaticm

nf ncw lcchnologics  :mrl old Inws :mc likely to result in inequities for copyri@l

owners und thw this should be remedied. has been widely  discussed w the
internittiomtl -level. Differences of-opinion -do. exist over the besi manner  of
i~plcmcntirtg ncw rights for copyright owners, and in particulijr  whether [he

distinction bcltvecn  wirctl und wireless transmissions should bc m:iintained.
However, there is general acceptance at the international level that broader rights
are needed to adequately protect copyright owners and encourage copyright
based industries.

The CCG recommends that the government should actively pursue opportunities
to discuss with its major trading partners the urgent need for movement in the
field of copyright law in the nutnner recommended by the CCG. In the coming
years,  information-based industries will become increasingly vital to the
Austr:lliun and the global cccmomy.  II is cssclltiid  thtit creators and industries arc
provided with the most positive environment to encourage the development of
crwtive  product and its exploitation.

In mitking its recommendistion tltw it triinsmission right be introduced, the CCG
regards its noteworthy developments in this urea in the case of two major trading
partners.

The United States has recently released a Green Paper on Intellectual Property
and the National Information Infrastructure, which recommends amendments to
the copyright laws in that country to accommodate the new world of digital,
electronic transmission; in particular, tO take into account the fact that copies of
works can be distributed to the public by transmission, and to introduce a right of
digital transmission for the owners of sound recordings.

In the UK, the effect of the broadcast and cable programme  service rights is not
significantly broader than the new transmission right proposed in this Report.
The rights cover both general en[erwinment services as well as on-demand

services, and datttbitscs whose materiel is itwtiltibie to the general public. On a
regional level, New Zealand has also recently rekxdsed a bill for new copyright
legislation which broadly. adopts the.UK iipprmtch.,.,-  .
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Therefore, despite ~he fact dmt in some circumstances the new mmsmission  right
may result in Australia according a higher level of copyright protcc[ion to
copyright owners than some of its trading parmers, the CCG is firmly of [he view
that it is both equitable and timely that [he new right should be introduced.

Australian investment in new audiovisual developments must be suppor[ed  by

providing an adequate copyright framework.
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2. Subsistence of Copyright in Broadcasts and Other
Transmissions

In its Terms of Reference, the Copyright Convergence Group was asked to consider
the adequacy of copyright provisions currently applicable to television und sound
broadcasts and whether copyrighl  protection ought to be extended 10 other electronic

transmissions which are not currently the subject of copyright protection.
h!

2.1 Current Subsistence and Ownership Provisions Under the Act

2.1.1 Section 91

Section 87 of the .Copyrigltf  Act 1968 specifies the nature of copyright in
television and sound broadcasts. Section 91 of the Act limits subsistence of
copyright to certain broadcasts. A broadcast will be protected if it is made from a
place in Australio  by:

● the ABC

. the SBS;

. it prescribed person who is the holder of it Iicence or permit under the
Radiocuntnt[llticatiot=  Act 1983; or

. a person who is the holder of a Iicence grwtted under the Broadcasting Acf

I 942.

References to the Radiocommwications  ,4ct ]983 have been changed to the
Radiocr)nzntrt)  licatiotts  Act 1992 by provisions in the Bruadcus(ing  Services

(Transmuional  Provisions and Cottseq/tcntial  Anlendntents]  Act 1992.

-.. .

References to broadcasting legislation still require updating to reflect the
entictmenl of the Bruadcu.uing  Srn)iccs Ac( 1992.

The CCG notes that there are a number of other provisions in the Ac[ which also
refer to the Broatkasfi/~g Acf 14J42. These are sections 199, 184, 152 and 47A
and the CCG recommends that references to [he Broadcasli)lg  Ac/ /942 in those
sections be changed to the Broudcrutittg-sen,ices-AcrY992:.
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A further consideration is that the Broadcasting Services Act 1992 mitkes
provision for certain services to be opera[ed pursuant to class Iiccnces. for

example, open or subscription narrowcits[ing  services and subscription mdio
broitdcas[ing services. A class licensee is able LO operate its service within cerritin
generally applicable Iicence conditions without a process of Iicence griint. The
wording of section 9 I requires the licence co be “granted”, which would result in
difficulties for such, licensees. -.. I

The subsistence and ownership of copyright in broitdcwits  originating from it
place outside Australia has been the subject of some debate and was raised in tt
number of submissions to the CCG. The Copyrigh/  (/nreruational  Prorecficw)

l?r,~l~h~rion.r were amended in J:muitry 1992 to deem outhorised  broxfcitsts  from
Rome Convention countries to be made from a place in Austrdlia. Some
commentators have suggested that Regulation 4(6) may not affect the additional
requirement which remains in section 91 Ihitt in order for copyright to subsist in
it broadcast the maker of the broadcast must have been gramed  a licence under
the Broadcasting Act 1942, or be a prescribed person.

‘k mimer is a lechnical one, und [he CCC is of’ the opinion that the effect of the
subsistence and ownership provisions should be cleiir on the fitce of the Act itnd
i[s Re@uions.  The CCG’s suggested wnendments  to sections 91 itrsd 99 in 2.3
below should clarify this point by removing references to specific statutes and
partictthtr licensees. No wnendrnent  [o the Regulations would be required.
Tmrssrmtional  wansmissions  itre further discussed at 3 below.

2.1.2 Section 99

Section 99 of the Act deals with the ownership of copyright in broadcasts. In
order to own copyright in a broadcast, the maker of the broadcast must be one of
the persons specified in section 99. The categories in section 99 ‘are sirnihur to
those in section 91 and similar issues arise in the operation of section 99 as
outlined in 2.1.1 above in relation [o section 91.

Consistency be[ween  broxdcus[ing  and copyright Iegislit[it)n  is mxessiiry  in this
comex[,  A broitdcitster operuting  within the relevitnt  licensing regime should not
be required to undertake further investigmion to determine subsistence and
ownership of copyright in its broirdcttsts:”. . ~~

I

2.2 Transmissions in Which Copyright Does Not Subsist

Broadcasts made by wireless telegraphy itre the subject of copyright protection

pursuwrt  to sections 87 :md 1 t-l of the At:. Where u service provider delivers its Sig[)itl
over wires the same transmission does not attriicl copyright protection. Although this
state of riffi~irs reflects the traditional differentiation between wired and wireless
trmsmissions  contiiincd in intcrnolional  instruments and there is currcntty no

obligatilon..to .grantxrperators.  of.cable..semices  copyright-protection. the basis of the
distinction in the treatment of wireless broisdcasters and cablecasters  is no longer
justifiable.

Copyrighl which currently subsists in wireless broildcasts  under the Act reflects the
investment in copyright works itnd, it is urgued by some, a creiitive endeavour  on the
part of the broadcaster. h also enables a broadcaster to control the unauthorised use of
its service.

The rmlity, recognised by the 13rtxufcusf  ing Service.r Acl, is that broadcast services
may be provided by a number of technological means. Limiting the copyright
protection afforded to service providers according w the me~ns  by wilich they rrmke
their tmnsmissions  is inconsis[crr[  unrl  inequi[oble, :md in the opinion of the CCG
should be remedied.

The use of cable technology will not be confined to delivery of traditional broadcast
itpplications. In coming years, we will sec the development of new types of
entertainment and information services, delivered to the home in the same manner as
broadcasts. These services will include dial-up *’on-demand” services for film and
music, and information networks for the delivery of data, text. audio-visual and audio
rrtwerial.  Under its Terms of Reference, the CCG is required to consider whether it is
necessary or appropriate to extend copyright protection to these services.

The CCG received a number of submissions which suggested that cable broadcasters
ought to enjoy the same level of protection as that extended to wireless broadcasters,
However, the need for such protection for non-broadcast transmissions of copyright
material is not clear.

In the light of this, and the CCG’S recommendittions  concerning the unauthorised
reception of signals m 5 below, the CCG is of the view that copyright protection
should not be ex~ended to triinsmissions  other than broadcasts, in the ex[ended  sense

. . .
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discussed at 2. I above. The Government mity wish [o refer this issue for further
consideration in a future review of the Act.

2.3 CCG Recommendations

.The. CCG. is strongly.of.-tlle.view that-the. distinction between  .tvired and wireless
transmissions for the purposes of copyright protection of broadcasts should not be
maintained. Copyright should subsist in all transmissions made by licensees under [he
Broadcasting Services Act 1992. The wording of sections 91 itnd 99 should be
amended so thalit  isnotnecessary  forthereto  be it process oflicencegritnt  in order
for copyright to subsist in a broadcast made pursuant to a Iicence under the
Broadcasting Services Acf. This would ensure thn[ class licensees were placed in a
sirnihtrposition toother broadcwtlicensces.  References  tothe Brourfca.$rin,r!Ac/  /942
should be updated.

2.3.1 Section 91

in the CCC’s opinion, there are Iwo relevonl facmrs  in cle[ermining whether
copyright should subsist in a broadcast. Fhdy, the service should be opera[ed
pursuitm to the relevitm broitdcitst licensing scheme. Secondly, if it triinsmission
is lawfully receivable in Australia, copyright owners ought to be itble to control
whether their material is included in the transmission, and the person responsible
for the transmission ought to have the right to control its exploitation by others.
These principles are also relevant to tritnsnational  transmissions, which are
further discussed at 3 below.

The CCC is of the view thitt section 9 I should be itmended to provide that
copyright subsists in all brotsdemts (in the extended sense recommended in 2.1

above) whtch are lawfully rnide from it place in Australia, w-id which are citpable
of being lawfully received by members of the public. This would have the effecl
thitt in order for copyright to subsist in it broadcast, the trirnsmission  must be
mitde in accordance with the relevant regulittory  scheme, and would eliminate
reference to specific stiitutes or p~ticular broddciis[ers.

Copyright legislation in the UK has a specific provision for encrypted
transmissions, which clarifies that such services itre lawfully received and
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therefore are protected as broadcasts provided that the decoding equipment is
generally available to the public. The CCG recommends the adoption of o similar

provision to complement the amended section91.

2.3.2 Section 99

The CCG is of the view that the owner of copyright in a broadcast should be the
maker of the broadcast. Section 99 should be amended accordingly.

Section 22(5) currently specifies who is the maker of SI broadcast. The CCC
recommends that this section should be amended in a similar manner to section
6(3) of the UK Act, which specifies that the maker of a broadcast must be the
person responsible to some extent for the content of the broiidcitst. In the opinion
of the CCC, the maker of a broadcast, and therefore, the owner of copyright in it,
should be the person who is responsible for the content of the transmission, and
who makes the arrangements necessary for its rsitnsmission.  This would also
ensure thitt common cw-riers would no[ be the owner or milker of a broadcnst for
the purposes of the Act, as they would 1101 be responsible for the content of the
transmission.

2.3.3 Transmissions which are not broadcasts

The CCG considers that it is not necessary at this stage to extend copyright
protection to transmissions other than broadcas~. Underlying works contained in
such transmissions would of course have the benefit of copyright protection
applicable to them. This issue may require further consideration as the new
communications environment evolves.
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Clearly, there are significant international legal and trade implications in
implementing legislation which purpons  to operate outside Australia, or to affect

activities which may take place outside Australia. and these should be given serious
consideration. The dilemma posed by this situation is not simply o question of the
adequacy of the law in other countries, but also the difficulties of giving our laws
extr;t-tcrriloriill  cffccl.

3.3 CCG Recommendations

The issues surrounding international transmission of copyright material in our region
are enormously complex, given the disparity of intellectual property regimes which
exist. The CCG is of the view that the following itpproaches to trmsnatiotud
trmsrnissions  should be adopted:

(i)

(ii)

(iii)

Where a transmission originates from Aus[ralia  and rnny Iirwfully be received
directly by the public in the intended country of reception, the maker of the
transmission should be required to obtnin the Iiccnce of the copyright owner to
do so as would be the case if the tritnsmission  were receivable in Australia. Thitt
is, all triinsmissions made in Australia which are !O the public should be
control lttble by the Austrfiliun copyright owner, whether the public is the
Austriilian public or not. This recommendation is in no way intended to limit the
Iegitimute activities of triinsmitters  from Austritliir  in sending copyright product
overseds.

Transmissions which are intended for reception by the public outside Australia,
but which originate in Australia and which, had they been receivable by the
public in Australia, would constitute a service which would be licensable under
the provisions of the Broadcu.rti/tqq  Service.r Au,/ 992 should be protected its
broadcasts in Australia.

Where a transmission originates outside Aust.mlia  but is intended for reception in
Australia, the CCG supports the proposition that the maker of such a
transmission should be required to obtain the licence of the owner of copyright in
Attsl~dlia. However, the enactment and operation of rmy such provision raises
extremely complex considerations of private international )aw. In addition, such
a right would only have practicitl significance where the mitker of [he
mtnsmission had some. nexus -wilh.AustPd~i,  The.CCG  therefore.rnakes no firm . .
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(iv)

3.4

recommendation on tits  point, except to suggest [hat the mimer  should be given
urgent and careful consideration in the wider review of the Act which has been

proposed by the Minister for Justice. The objective should be to implemem some
form of protection for copyright owners in respect of transmissions which
originate outside Australia.

Transmissions originrtting  from coun[ries outside Austrttliti  and in[ended  for
\eception in Australia should be [he subject of copyright protection in Australia.
in those instances where, hrrd the [rirnsmission originated in Austmliit.  it would

hove been governed by the licensing provisions of the Droudca.wint Srrricr.r  ACI.

The CCC notes that by virtue of the notification deposited under Article 6(2) of
the Rome Convention, this projection extends only to broitdcusts which itre nude
from a country which is a party to the Rome Convention and by a broadciister
which is headquartered in such a country. The CCG’S suggested amended section
91 discussed in 2.3.1 rtbove would retitin this state of affairs, its in order for
copyright to subsist in it, it transmission must be from a place in Austriiliit (as
that term is modified by the Copyigh (Ittrematiotlal  Pro{ec{io}lJ Regtdafiuns).

Section 22(6)

A number of commentators have pointed out the technical difficulties in the
interpretation of section 22(6) of the Cupyri,r#tr  Au 1966!. The section concerns
satellite brondcmting itnd is intended to clarify who is the milker of the sa[ellile
broirdudst and when it is made. The section deems a broadcast by siitellite to be mrtde
at the time when, and from the place from which, the material is transmitted from
earth.

There are a number of problems with section 22(6). The person who makes the
broadcast is the person who makes the broadcast from the satellite. This section does
not make clear that it is the person who is responsible for the compilation of the signal,

~” rather than the facilities operator or the transponder lessee or the sutellite  operator,
who is the maker of the satellite broadcast. Tftus, in itctions for copyright infringemcn!
by means of sittellite broadcast, it is difficult to identify WI1O should be sued, or in
whom copyright in the broadcast should vest.

-, =
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International opinion is in fwour of treitting the scpitra[e stages of a sistellite
tritrtsmission  (uplink.  intra-sa[ellite  link and downlink) as forming one transmission.

This is not the effecl of section 22(6). The wording of the section appears to menn that
a broadcast originating from it satellite is deemed to be mode from eitrth, rwher than

deemed to be part of the transmission originated from earth.

I

3.5 CCG Recommendation

The CCG recommends that section 22(6) should be amended. Tl~e maker of a sit[ellitc
broadcast and therefore the owner of any copyright in the broitdcitst should be the
person responsible for the conten[ or compil:uion  of the signal its is the citse for other
broadcasts. lf the ttmendment 10 section 22(5)  suggesled  itl 2.3 tibove is tidopted  there
would be no need to specify the maker of the broiidcitst in section 22(6). The rniiker  of
a satellite broadcast would be the sitme as the maker of any other broadcast, and would
come within the scope of the CCG’S amended section 22(5). The CCG Ciin see no
reason to differentiate between satellite and other broadcitsts in this regard.

The stages of the satellite transmission should be deemed [o be a single act of
broadcasting, mirde from the place where the signal is uplinked, The CCG suggests
rewording section 22(6) along the lines of section 6(4) of the UK ACL The section
would therefore read:

“’in the case of satelIitc broadcitsts, the place from which the broadcitst is made is
the place from which the signals carrying the broadcast are transmitted to the
satellite.”

3.6 Transmissions Originating From a Satellite

It is possible for pictures and data to be created on a satellite and beamed back to
earth, for example weather information. No information is uplinked from the earth for
transmission b~ck to the earth. The question of computer-genemted works and their
authorship is currently under considemtion by the CLRC as part of its Computer
Software reference, and the CCG does not intend to comment on the issue of
ownership of copyright in such works.

Copyright Convwgcncc Group Report Pm I

Leaving aside the question of authorship, a further question arises as to whether such
transmissions should be broadcasts in which copyright subsists. Currently, these
triinsmissions  would not be protected m broadcasts because they do not fdl within uny
of the categories listed in section 91 of the Act, nor are they from a place in Aust.rdiu.
However, such transmissions could form part of a broadcast service.

Transmissions originating from a satellite, where they are lawfully and directly
receivable by” the public, are itnulogous to live sporti;]~ bro~dcits(s,  except for the fitct
that they do not originate on earth. No previously existing work is tritnsmit[ed [o the
public, but the sender of the transmission may wish to protect it as a subject of
copyright.

3.7 CCG Recommendation

The CCG is of the view that triinsmissions  originating from a srrtellite, as opposed to
transmissions sent from earth via a satellite, should be the subject of copyright
protection its broadcasts in the following circumstiinces:

. where the transmission is directly and lawfully receiwtble  by the public in
AustnJiia;  itnd

● where [he transmission, had it been nvade from Austr~Iia, would have been
Iicenwtble  under the Broadcasting  services Acv. /992.

For the purposes of the Copyright Act, such transmissions should be deemed to be
made from Australia. As with other broadcilfts,  the moker of the broisdctis[  would be
the person responsible for the content of the broadcast and who makes the
arrangements necessary for its transmission.

..:.
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4. Retransmission of Broadcasts

The CCG was asked in its Terms of Reference to consider the operation of section 199
of the Copyrigh[ Act 1968, and also whether itny changes were needed to the existing
rights of broadcasters to control the electronic transmission of their broadcasts. in
addition to the need to provide broadcasters with the right to authorise cable
transmission of their broadcasts discussed above, it is necessg~y to consider the
operation of existing provisions in the Copyrigls(  Acf which allow for the

retransmission of broadcasts and the underlying works conr~ined in those broitdcasts.

4.1 Section 199(4)

I Section 199(4) of [he Copyrigh[  Acf provides that a person who retransmits itn
authorised broadcast to cable subscribers shall be deemed to have the Iicence of the
copyrigh!  owners of the works or films included in the broadcast to do so.

This cxcn;ption  wits included in the Act tit it time when the use of cxble [cchnotogy to
originate services was not contemplated. The provision was intended to augment
reception in areas where signal t.psirlily  wds initdequwe.  The only use contemplated for
cable systems w~s to simultmeously retransmit riidiated broddcitsts  in such areas.

I

The appropriateness of this provision is now questionable. The availability of optic
fibre, compression techniques and the development of citble originated services, alter
the environment for copyright owners and users, and necessitate a re-examination  of
the justification for the section. The effect of section 199(4) is that copyright owners
have no choice as to whether to allow cnble service opcmtors  to use their milteriisl in a

commercial manner. Furthermore, there is no obligation to pay either broadcissters or
other copyright owners in respect of such use.

Section 199(5) provides immunity from prosecution for citble service operiitors who
retransmit an unauthorised broadcast. How-rt the cable service operator’s
retransmission of the works or films contained in a broadcast may be token into
account in assessing damages in imy proceedings brought against the infringing
broadmster.

The CCG acknowledges that there rniiy be simations  where an exemption to allow for
simultaneous retransmissions of broadcasts. would. bc.in.  the.. public. interest+such as in
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those ureas where reception is poor. Government policy is to allow rewwtsmission in
such circumstances, and retransmission by so-calied “self help” broadcasters is
provided for in section 212 of the Broadcasti)lg Services Act 19!?2.

Section 212 provides that the licensing fritmework  established by the /3rmr/cas(i/lg

Servictv  Acf does not apply to services which do no more than retrmsmit  mttionul,
community iutd/or commercial free-to-air services. It provides immunity from any

action,. suit.  or. proceedings-ttgisi  nst it person- in+espect~of--sucil  remsnsmission.  This
would include protection from ac[ions for defamation, contempt itnd copyright,

The purposes of the Broadca,wi)lg  Se/~~ices  Act is to establish it regulatory environment
and a licensing scheme for the operation of broadcasting services. In the case of the
rersitnsmission of services which ‘are licensed under the Brorttfcuming Sertices  Act, the
prirnwy broadcast is already subject to the licensing conditions of thit[ Act. und there
would seem to be no necessity to impose udditionid licensing requirements on services
which do no more thiur retransmit such broiidcusts. The object!! of the Broudcusring

Selvices  Acf are satisfied by applying the regtslotory  frumework  to d]e initiitl service.

However, the CCG is of the view thtit considertitions o[her than the applicability of the
licensing provisions of the Broadcasting .$trvices  ACI apply in the citse of
retriinsrnissions of broadcasts. Retransmission provides a significant opportunity for
the commercial exploitation of broadcasts itnd the material contained in them. The
licensing provisions of the Broac/ca.rri//,q Se)~,ices  Act are not concerned with whether
a commercial use is being made of copyright rnwerial.

The CCG believes that while it may be approprhrte for such activities to remain
outside the scope of the licensing friimework of the Bruudcasfitrg Se~ices  Acf, it
should not be possible to make commercial use of copyright material without the
permission of the copyright owner. Except in cases of genuine difficulty in receiving a
freely awtilable  signal, the ability to retransmit a broadcast should be subject to the
ordinary principles of copyright, and require the permission of the relevant copyright
owners.

4.2 Section 25(2)

Section 25(2) defines what is mean[ by the phrase ‘to do an act by the reception of a
broadcast”, which is the ianguage, used in section 199. The opquion  of section 25(2)
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is unclear because of the complex manner in which it is drafted. For example. ii is not
entirely clear whether the act must be simultaneous with the original broitdcast. If the
expression “to do an oct by the rcccptioll  of o broadcas[”  is to be rc[nincd in [hc

Copyrigh(  Ac(,  the drafting of section 25(2) should be closely exitmined and amended
to enable it [o be more easily interpreted. The CCG believes that in the interests of

clarity, it would be preferable to remove the expression from section 199 altogether,
and refer to the specific act of retransmission of a broadcast by any means, which
would  remove theneed for section 25(2).

I

4.3 CCG Recommendation

The CCG is of the view that section 199(4) of the Copyri.ghf Act should be itmended,
and consequent changes made to section 199(5). (6) and (7). The section should be
replaced with it provision which itllows for retransmission by genuine self-help
brotidcissters  only.

The CCG recommends ~hiit  section 199(4) should provide for retrimsrnission  withou:
the consent of the copyright owner in the foIlowing  circurnsrances:

. the retransmission takes place within the intended reception area of the primq
broadcas~ and

● the retransmission is simultaneous with the primary broadcas~  and

. the content of the primary broadcast is not altered in ttny way in the

retransmission: and

● the retransmission is for the purpose of enabling reception of the primary
broadcast where the signal quality of that broadcast available to [he public is
inadequate.

Certain amendments may benecessisrytosection212 of the Broadcusritlg  Se/vices Acf

to ensure that the two statutes operate in a complementii  manner.

The Group is aware that the section 199 exemption may have a significant ractical
effect in the case of transmission of subscription television by cable (as opposed to
MDS or satellite). At the present time, cable subscription services are planning to

---
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utilise a se[ top unit which in the itbsence of the section 199 exemp[iotl  could require
manual switching between free-to-air and pay services by the subscriber.

The existing section 199 exemplion would allow a cable broadcaster to retransmit
free-to-air broitdcas~,  thus avoiding n~inual  switcl]ing.  However, in this context, it is
important to note the implications of retaining section 199 if a wider definition of
brottdcasting  is adopted in the Act. This switching problem does not arise in MDS and

direct  -sutellite-trmsmissiol]s:  The practiv~l effect Dfremining  .s:1 99(4) would be. 10

allowicable  pay services to retransmit free-to-air signals, while satellite and MDS
sctwices were precluded from doing so.

The Group has also been advised that it would be possible to resolve the manual
switching problem in a technical manner, by designing a switch which could be
operated by a remote control (as is apparently the case in the US).

The CCC is firmly of the view that a technical solution to this problem is preferable to
enshrining a provision in the Copw-i,qh/  Act to remedy it technical difficulty.

4.4 Section 25(3)

Section 25(3) provides for the simultaneous rebroisdcast  of broadcasts. Where this
occurs, records of sound recordings and copies of cinematography films itre deemed not
to have been used by the secondwy broitdcaster. The use of the sound recordings and
films themselves are,not the subject of the provision. In addition, the section does not
purport to deal with the use of underlying works or the broadcast itself. The section
also opmt[es  regardless of whether the retransmission is outside the original area of
transmission, or whether the broadcast has been altered or combined with other
services.

The section was intended to enable the use of repeater stations for signtil boosting and
networking. One possible approach to this issue is to make the scope of the section
clear. Al[ernotively,  perhaps such amtngemen[s are more appropri~tely  dealt with by
contract. In any case, the distinction between simulttineous retransmissions according
to whether they are made by wireless or cable is no longer desirable.

If there are public policy grounds for permitting retritnsmissiol~  of broadcasts, it would
be preferable to deal with these in a single section, along the lines suggested in 4.3
above, and to”- make no distinction as to the means of retransmission. Signal
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5. Unauthorised Reception of Transmissions

The Copyright Convergence Group WM  required by its Terms of Reference to
consider the need for regulation of dle unauthorised use of secured or encoded
transmissions. In the converging world, the ability of copyright owners to take action
against those persons who facilitate unauthorised reception of restricted access
electronic transmissions will become an increasingly important a@junct  to primary
copyright rights.

5.1 Existing Legislation

Australia does not imve generai iegisiittion  wi}ich concerns tile unauthorised use or

reception of encrypted signals, There are a number of statutory provisions which

prohibit various acts in reiation [o telecommunicittions  or radiocommunications. These
create criminal offences, rtnd not privately enforceable rights.

in 1989, offences reiating to tile unlawful use, mttnufiacture and sale of
telecommunications equipment were removed from the telecommunications
legislation itnd inserted into a new Part VIIB of the (Cth) Crintcs  Act /9/4, dealing
w ,til Offences Relating to Telecommunications Services. The Part conr~ins  a rmge of
offences concerned with use of equipment for unlawful purposes and ttctivities such its
manufacture, advertisement, display or side of unauthorised call switching devices and
prohibited interception devices.

The Radiocotrtntunicatiotu Act 1992 aiso contains a regime of stwdards and technicai

regulation for equipment which uses the riidio-frequency  spectrum. A number of
offences  itre crrd[ed  reiating to mdio emission.

The Tclccunlntlt/ticulio/ls.  lu[erccptiuu  Ac( /979 prohibits the interception of a
communication passing over a telecommunications system without the knowledge of
the person mirking the communication. A communication includes music, dirtii, text
and visual imitges as weli as speech. However, systems for cirrrying  communications
solely by means of radiocommunication are not covered by these provisions.

Copyrigi~t iaw does not enable a copyright owner to controi  the reception of
transmissions. However, the unauthorised reception of encrypted services, withoi.rt
retransmission is like] y to becomes sigrtificant.cause-for  concern in coming years.
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5.2 CCG Recommendation

Many potential operators of encrypted services and copyright owners consider this! [he
current state of the law is inadequate to deal with signal theft. The CCCi  is of the view

that the UK Capyrighf  Designs and Patenfs Act 1988 provides a helpfui modei to deal
with this issue. Sections 297 to 299 of the UK Act create criminal sanctions and civil
remedies in cases of unauthorised reception of broadcasts. The approach in the UK
Act is psfollows:

.

● it is an offence to dishonestly receive a programme  included in a broadcast or
cable service with intent to avoid payment of the applicable subscription;

. it is an offence to knowingly make, import, sell or let for hire any unauthorised
decode~

. a person who makes charges for the reception of programmed included in it
broadcast or cable service is entitied to the siime remedies its it copyright owner
iuts in respect of an infringement of copyright. These rights are infringed by the
mirnufiicture,  importation, siile or letting for hire of any upp~riitus or device
which is designed or calculated, or the publication of any information which is
calculated, to enabie or assist persons to receive the progrftmmes  without
p~yment.

. it is possible to extend the effect of these provisions to services which originate
outside the United Kingdom.

The CCG recommends that simiim legislation should be enacted in Australia.
Criminal sanctions may be more appropriately inciuded in Commonwertlth  Crimes
legislation than the Copyright Act 1968.

. :
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6. Other Issues

6.1 Incidental Cable Services Where Persons Reside or Sleep

Section 26(3) of the Copyrighr Ac( 1968  provides that a citble service of distributing
broitdci]s[ or other matter should bc disregwded where the service is only incidentiil  M

it business of keeping or letting premises at which persons reside or,sleep.

in introducing its Copyrighr Designs and  Pafents Act 1988, the UK repealed a
provision similar to 26(3), which allowed free and unrestricted distribution of cable
programme  services as an incidental service in hotels, fiats or other premises where
persons reside or sleep. The Whitford  Committee in 1977 stated  thitt it could see no
justification for the provision, m it authorised dle commercial cxptoitittion  of works,
wi thou[ equi ~~blc  remuneration for the owners of those works.

The provision of entertainment services in blocks of apartments, hotels, private
hospitals and holiday resorts (other than the retransmitting of certain broadcasts in
limited circumstances as discussed in 4 above) is clearly a use of copyright mitteriol
from which the provider of the service mzy derive commercial benefit. It would seem
inequir~ble lo grant this commercial benefit M the expense of the copyright owner.
However. it is also worth noting thitt in any ciise the effect of section 26(3) is. .
somewhat curtailed by the public perform&ce right (see Rank v DorIds (1983)

NSWLR 553).

The CCG has recommended in 1.3.3 above that section 26 should be repealed from the
Act. The CCG’S  intention is to specifically include section 26(3) in making this
recommendation.

6.2 Ephemeral Copying

Section 47 of the Copyrighf  Act 1968  enables broirdcasters to copy literary, dramatic
and musical works for the purpose of broadcast where permission to broadcast the
work has been granted or is not required. These copies must be destroyed within 12
months or delivered to the Australian Archives and may not be used for other purposes
or provided to third pdrties without appropriate permission and pityment.

. . .
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Similar provisions apply to sound recordings in section 107 of the Act and to films of
artistic works in section 70. These provisions only apply where dle broudcust  of the

mamriul would not constitute an infringement of copyrigh[.

The ephemeral copying provisions enitble broadcasting org~nisittions  to make
recordings of programs for the purpose of miiKlng repeat brcmdcasts or compiIing a
program for broadcast at a later time.

. . .,. .
The is~ue to be addressed is whether these provisions ought [o extend [o broitdcasters
other than wireless broadcasters and to other non-broadcast service providers. The
CCG’S recommendations on the extended definition of bro~dcitsting would extend the
scope of the ephemeral copying provisions to till broitdcitsts by whntever meims.  The

CCG considers that this is an appropriate modification to the scope  of the ephemeral
copying provisions. The effect of the provisions are of little effect provided the copy is
only used for the purpose originally agreed, and the CCG is of the view tha[ it would
be unfair for the provisions to operite in fovour of some broudcusters illld not odvers.

As fiir as the interests of copyright owners rtre concerned, the exception is still very
narrow, and in the majority of instances contractual arr~ngements  would avoid

reli:mcc  upon it.

AS far M other rmnsmissions  to the public are concerned, the CCG is no[ convinced
that it is necessary to extend the ephemeral co?ying provisions to cover these services
at this stage. The CCG suggests that the necessity for any such extension of the
ephemerid  copying provisions should be given further consideration in the wider
review of the Act, proposed by the Minister for Justice.

6.3 Statutoty L]cence for the Use of Sound Recordings in Broadcasts

Section 109 provides that it is not an infringement of the broadcast right in a published
sound recording for a person to broadcast the recording if it Iicence fee is paid or
agreed to be paid. If the parties are unable to agree, the Copyright Tribunal may

determine the fee. Section 109 was enacted to tjdance the interests of broadcasters, the
public and owners of sound recordings. It was intended to prevent record companies
from refusing to licence broadcasters.

The CCG believes that the continued justification for this Iicence requires further
detailed examination. It hits been suggested by-WIPO.that.similw compulsory Iicences ~~
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for the broadcasting of works Should be phased out. and the issue has also been riiised
in discussions concerning the possible new instrument for performers<nd  phonogram
producers.

Until such further review of the need for the licence is undertaken, the CCG is of the
view that the scope of the statuto~  Iicence for the use of sound recordings by
broadcasters in section 109 of the Act should apply only to those broadcasts (as the
CCG has recommended that the te~ should be extended) which ,are not offered in
return for valuable considcmtion.  In effect, this will freeze the effect of the ticence to
its cument field of operation (although any “free-to air” cable services would also be
included)i  pending more detailed consideration of the relevant issues M part of the
government’s proposed wide ranging review of the Act.

6.4 Section 212 of the Broadcasting Services Act 1992

Sec[ion 212 of the Bruacfcusring Serr~icc~  Act provides immunity from prosecution
where il person dots no more than retransmit programs tmnsmittcd by :1 i):lti~nitl

broirdcirsting  service, a commercial broadcasting licensee or a community
broadcasting licensee. However, the section does not confine itself to actions under the
Broadcasting Services Acf, and could conceivably provide immunity from actions
under the Copyright Ac{ f96S. The CCG is of the view that the operation of this
section should not extend to immunity from actions for copyright infringement, and
that the copyright principles relevitnt 10 retransmission discussed in.4. I itbove  should
apply to all retransmissions. The CCG believes that circumstances in which a
retransmission does not infringe copyright, as opposed to breuching  broadczisting
licensing requirements, are more appropriately set out in the Copyrighr  Acf,

llre CCG is mindful of Government policy to allow genuine self-help broadcasters to
make free use of certain broadcast.., and hits tstken this policy into account in its
recommendations in 4.2 above. It therefore recommends that section 212 of the
Bruarfcusling  Services  Act should be amended to provide that the immunity from
srction, suit, or proceeding contained in section 212(2) is subject to the provisions of
the Copyriglt[  Ac[.

In the opinion of the CCG, it is inequitable to allow the commercial exploitation of
copyright material without the permission of the copyright owner. Without
amendmen[,  thi:..is  the effect of section 212 of the Brourfcasting Services Aci.  In
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addition, the section denies free-to-air broadcasters the oppor[uni[y afforded [o their
subscription counter-psrts  to commercially exploit  the value of their service.

Section 212( 1 )(b)(ii)  permits retransmission outside the Iicence itreo of the primitry
broadcaster with the permission of the Australian Broadcasting Authority. The CCG is
of the view that the ~rmission of the primary broadcaster should be required in such
circumstmces  as discussed in 4.1 and 4.2 above, and that this sub-section should be

- repeal~d. ,.

The CCG is aware that there are some self-help broadcasters who already operate
outside the Iicence area of the services they are retransmitting with the permission of
the Australian Broadcasting Authority, and with the co-oprmtion  of the broadcasters
whose services are affected. In order not to adversely affect these established services,
transitional provisions may be required to enable their continued operation. However,
the CCG is firmly of the view that in all other cases, permission of the primrtry
broadcaster [o retransmit outside the Iicence isrea should be required.
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7. Agenda for Further Review

In addition [o the recommendations for immediate legislative amert’dment contained in
Part 1 of this Report, a number of other areiis of concern in the Copy-igltf Acf /968
have been dritwn to the attention of the CCG during the course of its inquiry. Al[hough
these issues are affected by technological convergence and fall within the Terms of
Reference of the CCG, the Group is of the view that they raise matters requiring
further concerted study and that they should therefore form the basis of an irgendis  for
further investigation, possibly as part of the wide ranging review of the Copyrigh[  Acf.

which has been foreshadowed by the Minister for Justice. The CCG has expressed
views on some of these issues, but believes they require closer consideration thim the

Group wits irble to allow given the time constraints of its inquiry.

There were u number of issues which were raised in the CCG’S Issues Paper which the
Group has not commented on in this Report. These are moral rights, rental rights and
distribution rights. In :he case of the first two of these, the CCG understands that the
Government is moving to implemcm legislation in these areiss. The CCG considers the
question of distribution rights to be outside the scope of tilis review stlthough
recognizing thitt the matter is one which iS worthy of further consideration.

7.1 The Expanding Role of Lfbraries

The CCG received six submissions from libraries. There is a considerable level of
concern from copyright owners and libraries at the effect of convergence on the role of
libraries and the adequacy of library-specific provisions in the Copyrigk Acf in the
electronic age. In view of this level of concern and the range of issues involved, the
CCG believes that it would be of great benefit to copyright owners, libraries,
community resource centres and the general public for the Govemmen~  as soon as is
practiciible to initiate a conference to bring together copyright owner and user interests
to discuss the issues relevant [o libraries, ssnd develop guidelines in the new
environment for, fair uses of copyright mitteriitls by Iibruries and those who use them,
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Digital delivery of information raises a number of importmt issues rekuing to public
libraries. Information available to and provided by librwies will subsctnrkdly  increose.
That information will be accessed not by removing books from shelves, but by
viewing lhe screens of computer terminals. The traditional role of libraries and their
activities will also evolve and eXpdnd. Indeed this is already taking place. In their
effor[s  to supplement shrinking funding for libraries while continuing to provide
public isccess to information, libraries have understandably had to investigate w~ys of

maxi~ising  financial return from the provition””of”in”fom”ationi The effect”of tl~ese
developments is that the balance between the public policy of free access to
informittion  in libraries itnd the right of copyright owners to receive equiwble
remuneration for their works will increasingly be tested as some libraries add
commercial information provision to their traditional role as physical repositories of
information for the public benefit.

Part 111 Division 5 of the Act exempts various instances of library copying from
copyright infringement, including copies provided to individuals for research and
study purposes, inter-library loans and preservation purposes. The scope of these
provisions is further considered at 7.3 below.

A number of the provisions relevant to copying done by libraries contain technology
specific requirements which may not be ttppropria[e in the electronic irg,e, such as [he
requirement for written requests and signed declarations in section 49 and provisions
which deal with the making of copies. These provisions do not allow for electronic
transmission of requests for material, nor do they adequately encompass current, let
alone future, preservation techniques. An important question is whether such
provisions should be extended to electronically delivered information, and extended or
clarified to fiscilititte new forms of stomge  of such information.

In coming years, libraries will increasingly be able to provide access to copyright
materials elecwonically.  They will no longer be limited in [heir role” its inforrniition
providers by what physical objects are on the s]le] f. At issue is whether such access,
with or without the maldng  of permanent copies, should be viewed in the sitme rniinner
M traditiontil library lending uccess itctivities.  ][ is re]evtint [o note in this context the

CLRC’S deliberations on the question Of copyright in screen displays isnd other
copyright issues relevant to libraries in its Draft Repot-t on Computer Software.

The CCC is of the view that the issues orising from Ille chonging  role of libraries have
not yet been sufficiently defined. The CCG recommends that these questions should
be considered in more detail inthe conference which the-group has recommended and
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in the proposed review of the Act. In particular. the following matters should be

addressed:

.

●

✎

✎

✎

copying of subject matter o[her than works by libraries for the purposes of
preservation;

electronic transmission of requests for materials for interlibrary loan:

viewing/copying of electro’nicall  y transmitted material ‘held” by ‘libraries;

application of legal deposit provisions in section 201 to cover electronically
networked information:

the conditions applying to the copying of works for preservation and other
purposes in section 51A in relation to the reformatting of electronic information,
as well as standard current preserwition techniques.

7.2 Educational Copying of Broadcasts

The Copyrighf  Acf contains a scheme in Part VA which is intended to provide
educational institutions with access to television and radio programs in return for the
payment of equitable remuneration to relevant copyright owners. The scheme is
currently limited to services delivered by wireless telegraphy. The CCG’s proposed
widening of the definition of broadcast would extend the scope of the scheme to all
broadcasts, including narrowcasts and pay television services.

No strong views were expressed which opposed such an ex[ension  of the educational
copying of broitdcasts  scheme. However, given [he fitct thttt new broadcasting and
narrowcasting services are only now commencing, lhe CCG suggests that the views of
such service providers as they arise should be monitored. The CCG is of the view that
the scheme should not be extended [o subscription broitdcas[  and subscription
narrowcmt  services until the effect of such a scheme on them can be more itccurately
ascertiiined.  In the meantime, [he existing stirtutory licensing scheme for the copying
of broadcasts by educational and other institutions should operate in respect of rdl
broadcasts made by whatever means, which are not offered in” return for vitltrable
consideration.

7.3 Electronic Transmission and Existing Licensing Schemes

The Cop.vrighr  Acf contains a number of st;ltutory Iicences which permit the copying

of works. The most relevant of these are the provisions which permit copying by

educational institutions in Parr VB of the Acl. This Iicence provides for remuneriition
to be paid to copyright owners, and the relevant collecting sociery for [he copying of
literary works is the Copyright Agency Limited. in its Draft  Report on Computer

Soft~are,.the CLR&xpressed  the view that it-wa~doubtful  that the {icence extended
to scanning a work onto a database but that in the Committee’s view the Iicence
should apply to this activity.

The Act also allows libraries to copy some works free of charge. At present the
provisions of Division 5, Part 111 of the Act allow copying of articles and o~her
material in periodicals, unpublished works, and other works for preservation purposes.
Some copying by libraries of films and sound recordings is permitted pursuant to
sections 11 OA and 110B. Parliamentary Iibmries may make copies of various
materials pursuant to section 104A. There are also schemes permitting the copying of
works by institutions assisting handicapped reiidem and the intellectually handicapped.

Electronic delivery and copying of materials is becoming increasingly common. In
light of this development the CCG believes thitt it re-exarniniltion of the scope of these
statutory Iicence schemes may be appropriate. Non-remunerable Iicfmce schemes Mdy

raise special issues related to their purpose and scope in [his context. In particular,
careful consideration should be given to the question of whether these schemes would
be inequitable to the copyright owner if they included the electronic tmnsrnission  and
copying of works.

The CCG suggests that the government should give detailed consideration to whether
existing stiitutory  Iicence schemes itllowing  the copying of works should be extended
to cover electronic copying and downloading.

7.4 Definition of Cinematography Film

The CCG received a number of submissions which suggested that the definition of
“’cinematogmph film” should be replaced  by ii new cutegory  of “audio-visuul work”.
There were a number of reasons for the suggestion. The term “’cinematogmph film is
dated and refers to a particular form of film-making technology. in addition, certain

----
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other sort.. of works which bew resemblance 10 films, such as multimedia works, mtiy
not presently be the subject of copyright protection. Suggestions have been made that
such works may be protected as Iiterafy works or cinematography films, bu[ this is by
no meitns certain. If copyright protection is lacking for such works. this is clearly a
deficiency in the Act which should be remedied. The CCG believes tha[ further
consideration needs to be given to the continuing itdequacy and appropriateness of
maintaining “cinematography film” SSS a category of copyright protection. The Group
favours the+ introduction of a new. broad  categoryof..’.hudvisualual.  work’” to replace
“cinematography film”. and recommends that this issue be included as part of a future
broad review of the Copyriglrl ACL

7.5 Definition of Record and Film

International conventions require ml element of fixation as part of the definition of
sound recordings and films. The suitability of this requirement has been questioned by
a number of bodies, including WIPO,  given that records and films produced by digital
technology isrc not necessarily fixmions  of sounds  or itmgcs. This uncertainty also
exists in the Copyright Acf. It is not clear whether the Act (in particular section 24)
requires thist sounds or viswtl  images nlus[ exist prior to the treatment of any article or
thing. Sounds or visual images may be Crrxdted  by means of writing a code and being
emitted as the result of their embodiment in the article or thing, rather thitrr being
crrxited and then recorded. The CCG is of the view that the Act should be clarified to
ensure that such creations constitute sound recordings or films, and that this issue
should be addressed in a funher review of the Act.

7.6 Definition of Copy and Reproduction

The Copyrighf  .Acf 1968 gives the owners of copyright in works and published editions
the right to authorise the reproduction of their properry. lltere is no definition of
reproduction in the Act. The term hits been the subject of judicial interpretation in a
number of cases. The result of these cases is that in order for a reproduction to have
taken place, the infringing work must sufficiently resemble the copyright work, and
must have been produced by the use of the copyright work. There has been much
debate over the requirement that there be some objective similarity between the
original work tind the reproduction. This requirement was most recently considered by

Copyrifht  Convfrgcnce  Group  Rcporf
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the High Court in Awodesk /nc. v Dyasott  1992 173 CLR 330. Whiie  the Court did nol
abandon the requirement of objective similarity, the decision in itIIIodtIsk  has been

interpreted by a number of commenmtors  to mean that reproduction is not limited to
duplication of a work in the same materiai  form,

Some concern wits expressed to the CCC LIM[ a definition of reproduction wits needed
in the Act to ensure that new uses of copyright materials wouid  be conrrolksble by
copyright’owners.  -The CCG notes+thatwhe GLRG has-giventhis  matter length y and
detailed consideration in its Draft Report on Computer Software. The Committee’s
view was that no definition of reproduction is required. Howeveri the CCG suggests
that i[ may be appropriate to further consider this issue in a wider context than
computer programs in a future review of the Act, although the Group expresses no
view its [o whether such a definition is required.

Owners of sound recordings, cinernatograph  films isnd broitdcasts iue given the right to
authorise the rooking of copies of [heir copyright nxt[erial. Again, the CCC  received

some comments tha[ the definition of “’copy” wus imtdequttte  in [he n e w
communications environment. Concern wits expressed that miiteritil stored in a non-
pernument  medium such as electronic memory may not constitute it copy. While
noting that the definition of copy in section 10 of the Act extends only to
cinemit[ogmph films, the CCG suggests Ihat this issue may be considered along with
ft’rther consideration of the scope of the right of reproduction to ensure that this is not
the case. If this form of copying is not controllable by copyright owners, they may
suffer adverse consequences.

7.7 Publication

Concenl was expressed to the CCG tlm( the digital transmission of sound recordings
rtwy not constitute publication for the purposes of the Copyri,qh( Ac(. If this were the
ease, sound recordings which we electronically delivered direct to the consumers al
home, but are not released in a titngible form wotlld not be “published” for the
purposes of seciion  29( i )(c) of the Act ond therefore copyright would nol subsist in
suci] recordings, (The CCC notes the decision in A Id  PIy LId  v Mnltiwin  Amn.wnent.s

Pry Lul i 8 IPR 443 that section 29(1) of the Act is not relevant  in considering whether
a work has been published for the purposes of section 3 I ( 1 ));
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I It is probable that in the near fumre sound recordings will be made itvaihtble to the
public by digital delivery rather than as hard copies. If section 29(1)(c) is mainutined
unamended, [his could have serious commercial implications for owners of sound
recordings.

Recent WIPO discussions have suggested thitt the definition of publication should be
extended to include making material available 10 the public by electronic means. This

would entail amendment to section 29 of the Act. The CCG nptes that any such
amendment may have consequences in the areas of copying by Ii bmries  and
compulsory licenses for broadcasting and sound recordings. The CCG is of [he view
that careful consideration should be given to amending section 29 of the Act to avoid
unintended adverse consequences to copyright owners, and that this should titke place
as p~rt of the Government’s review of dle Act.

7.8 Multimedia

Concern IMS been expressed that multimedia works may not be the subject of
copyright protection. The CCG notes tha[ some interested parties have suggested that it
new category of copyright work, the “multimedia work”, should be creitted to address
this situiition. At this stage. the CCG is not of the view that this is the itppropriate
solution to this problem. It is extremely difficult to define whut it multimedia work is.
More importmtly,  it is no( immediately itppmcnt  why u new cil[egory is necessity
rather than expanding an existing ciitegory  to ensure multimedia products are the
subject of copyright protection. In this regard the CCG notes the views expressed in
7.4 above concerning the expitnsion  of the crrtegory of “cinematogmph  film” to
become “audio-visual work”. It also notes that while protection of multimedia works
themselves may be uncertain, underlying works controlled within multimedia works
are of course protected.

It has also been suggested by many multimedia producers that the development of the
multimedia industry requires the establishment of new, improved or expanded
licensing schemes to ensure that multimedia producers are able to access the necessary
copyright works for inclusion in their product. The CCG notes that such schemes have
not been considered appropriate for other industries such as film, and that international
developments are tending away from non-voluntary licensing of copyright works. The
governmen[’s  review of collecting societies is also expected to itddress this issue. and

in view of this the CCG expresses no view as to the appropriateness or necessity for
new licensing schemes.

7.9 Jurisdiction of the Copyright Tribunal

The “Copyright Tribunal currently has jurisdiction in resyct  of statutory Iicences itnd
voluntary licences dealing with the use of Ii[erary, dramatic and musical works and
sound recordings in broadcasts and diffusion services, and in relation to public
performance of such works.

An issue which hrts been raised wilh the CCG is the itppropriateness  of extending the
jurisdiction of the Tribunal to all forms of collective licensing, regardless of the nature
of copyright rmrterial so licensed. In [his respect, regard  would  need 10 bc hiid to
obligations under the Berne Convention which would prohibit any fettering of some
exclusive rights. However, it has been suggested thttt the Tribunil may be able to play
u role in relation to anti-competitive conduct in the field of collective [icensing of
copyright which is consistent with Australia’s convention obligations.

This is a complex and controversial issue. The CCG is of the view that the jurisdiction
of the Copyright Tribunal should not be ex[ended  without there first  being a detiiiled
review of its operations.

7.10 Performers’ Rights

Performers do not currently have copyright in their performances. They have cerrdin
rights to prevent the recording, broadcast or citble transmission of their performances.
Once they have consented to the initial recording of u performance, the performer hits
no generitl  Iegiil right to control subsequent uses of that recording irrespective of the

purpose for which the recording was made (subject to the provisions of section 248G

(2) (c)).

Convergence will mean that performances become an increasingly important
underlying work which may be subject to a variety of forms of exploitation. Digital
manipulation of performances also raises some important issues related to the ability
of performers to control unauthorised digital creations of performances by them.
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Some commentators have suggested lIIUI AusMiil  is in derogation of i[s obligations

under Article 7 of the Rome Convertlion. Article 7. Ic(ii) of the Rome Convention

requires this[  performers have the possibility of preventing the reproduction withou[

their consent of a fkttion of their performrmce if the reproduction is mndc  for
putposes  different from those for which they were originally recorded.

The CLRC has considered this issue and took the view thiit article 7. i c(ii) would be
satisfkd by a provision which wouid  prevent a performer’s perf~rmance  fixed in a
sound ‘recording from being used in a film without his or her consent. The CCG
considers that the adequacy of such an approach may require further examination in
the new communications environment.

Another issue raised with the CCG was Australia’s reservation to Article 12 of the
Rome Convention which affects performers’ rights to equitable remuneration for
scconrhy uscs of recordings of dleir pcrfornumccs. These issues may also fall within
the general review of performers’ rights being undertaken by the Music industry
Advisory Council, and the CCG recommends that they be given urgent attention.

7.11 Public Performance of Broadcasts

Sections 199( I), (2) and (3) of the Cupyrighf Ac( 1968 affect the public performance
right which subsists in literary and drdrmtic  works, sound recordings and films. Where
underlying works and films are broadcast into premises and are performed or
exhibited to the public by means of a receiving device, the occupier of the premises
would ordinarily be required to obtain a Iicence for that activity (sections 27(3) and
(4), but subject [o sections 26(3) and 46).

The effect of sections 199(1), (2) and (3) is that a licence is not required for the public
performance of extracts of literary and dramatic works, or whole sound recordings itnd
films. where they are contained in a broiidcast.

Similar considerations mise in relation to section 23 of the Act which provides that a
sound recording which has been synchronised with it film is deemed not to be it sound
recording. Consequently, the public perforrniince  or broadcast of the film is no[ it
broadcast or public performance of the sound recording. New means of embodiment
of sound recordings, such  as CD-ROM may mean that the section sig.nificitntly affects
remuneration for uses of sound recordings.

.The..CCG..believet  hatat .due.to [he. development.of  new, services, the opemtion of

secti& 199(1), (2) and (3) may exceed [he scope originally intended. lt is of the view
that these provisions are not justified where payment is received in respect of the
viewing of the broadcast. Further consideration should be given to confining the
operation of these sections to their intended purpose. The justification for and effect of
section 23 should also be examined.

7.12 Untraceable Owners of Copyright

The Copyright  ACI 1968 does not specify imy system for the use of copyrigh[  miiteriuls
where the owner of the copyright is unknown or tsnmtcetible,  A number of parties hitve
expressed the view that this si milt it)n creates pritcdcid problems, and thin the electronic
delivery und crution  of copyright nut[eritil  can be expected to exitcerbate the situation.
h has been suggested that particuiwiy in the new communications environment, it
would be appropriate to provide a mechitnism for the use of copyright material where
the copyright owner is unknown or cannot be tritced. The Canadian Copyri,~hf  ACI. for
exitmple, provides for the issue of a Iicence [o use it published work for which the
owner of copyright cannot be located after rt%dsonttble efforts have been made. The
CCG acknowledges that such a scheme may hitve advantages in providing access to
copyright material. However, there may itiso be distidvantuges  for copyright owners,
for example, littie known authors. Accordingly the CCG recommends that the matter
should be given more detailed consideration.

The relevance of these sections will undoubtedly be tested when it significant or

possibly primary means of delivery of these copyright materials may be by electronic
transmission. The result could be a significant inroad into the public performance right
for these categories of copyright materials, p~ticularly if the scope of the definition of
broadcast is widened to include new services.
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ANNEXURE 1: Written Submissions Received by the CCG

1.

2.

3.

4.

5.

6.

7.

8,

9.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20,

21.

22.

23.

24.

25.

Access Cable Television Limited

Asia Pacific Telework Association

Audio-visual Copyright Society Limited (AV~)

Australasian Mechanical Copyright Owners Society (AMCOS)

Australasian Performing Right Association (APRA)

Australian Book Publishing Association (ABPA)

Australian Broadcasting Authority

Australian Broadcasting Corporation

Australian Caption Centre

Australian Copyright Council

Australian Council of Libraries and Information Services (ACLIS)

Australian Film Commission

Australian Film Finance Corporation Ltd

Australian Manufacturers’ Patents, Industrial Designs, Copyright and Trade

Mark Association (AMPICTA)

Australian Music Managers Forum (AMMF)

Austriilian Record Industry Associittion (ARIA)

Australian Tape Manufidcturers’  Association Limited (ATMA)

Australis Media Limited

Communicittions  Institute of New Zealand

Copyright Agency Limited

Electronic Frontiers Australia

Federation of Austrrdian Commercial Television Stations (FA~S)

Federation of Australian Radio Broadcasters (FARB)

Five Arrows Films Pty Limited

26. Mallcsons Stephen Jaques

27. Media Entertainment and Ans Alliance

28, Motion Picture Distributors Association of Austmha

29. National Association for the Visual Arts

30. National Library of Australia

.31. , O.pen.Access.Oble.Pty.  Ltd

32. P’aciftc Advanced Media Studio

33. Queensland University of Technology

34. special Broadcast ing Services  (SBS)

35. State Library of New South Wales

36, Stiite Library of Tasmania

37. Telstra  Corporation Ulmited (Telecom)

AmIc.mrr  \

Information Policy Board
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